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I.1 FAR 52.252-2 Clauses Incorporated By Reference (Feb 1998) 

This contract incorporates one or more clauses by reference, with the same force and effect as if they 

were given in full text. Upon request, the Contracting Officer will make their full text available. Also, the 

full text of a clause may be accessed electronically at these addresses: 

https://www.acquisition.gov/?q=browsefar 

http://energy.gov/management/downloads/searchable-electronic-department-energy-acquisition-regulation 

I.2 FAR 52.252-6 Authorized Deviations in Clauses (Apr 1984) 

(a) The use in this solicitation or contract of any Federal Acquisition Regulation (48 CFR Chapter 1) 

clause with an authorized deviation is indicated by the addition of “(DEVIATION)” after the date of 

the clause. 

(b) The use in this solicitation or contract of any Department of Energy Acquisition Regulation (48 CFR 

Chapter 9) clause with an authorized deviation is indicated by the addition of “(DEVIATION)” after 

the name of the regulation. 

Table I-1. Clauses 

Clause 

No. 

FAR/DEAR 

Reference Title 

Fill-In Information; 

See FAR 52.104(d) 

I.2 52.202-1 Definitions (Nov 2013)  

I.3 52.203-3 Gratuities (Apr 1984)  

I.4 52.203-5 Covenant Against Contingent Fees (May 2014)  

I.5 52.203-6 Restrictions on Subcontractor Sales to the Government (Sep 2006)  

I.6 52.203-7 Anti-Kickback Procedures (May 2014)  

I.7 52.203-8 Cancellation, Rescission, and Recovery of Funds for Illegal or 

Improper Activity (May 2014) 

 

I.8 52.203-10 Price or Fee Adjustment for Illegal or Improper Activity 

(May 2014) 

 

I.9 52.203-12 Limitation on Payments to Influence Certain Federal Transactions 

(Oct 2010) 

 

I.10 52.203-13 Contractor Code of Business Ethics and Conduct (Oct 2015)  

I.11 

52.203-14 Display of Hotline Poster(s) (Oct 2015) (b)(3) DOE Office of 

Inspector General 

Hotline Poster 

I.12 52.203-16 Preventing Personal Conflicts of Interest (Dec 2011)  

Applies to CLINs 0005, 1005, 2005 – DOE Small Business 

Procurement Pre-Award Support, and CLINs 0008, 1008, 

2008 – DOE Small Business Procurement Post-Award Support  

 

I.13 52.203-17 Contractor Employee Whistleblower Rights and Requirement To 

Inform Employees of Whistleblower Rights (Apr 2014) 

 

https://www.acquisition.gov/?q=browsefar
http://energy.gov/management/downloads/searchable-electronic-department-energy-acquisition-regulation
http://energy.gov/management/downloads/searchable-electronic-department-energy-acquisition-regulation
https://energy.gov/sites/prod/files/igprod/documents/Hotline_poster.pdf
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Table I-1. Clauses 

Clause 

No. 

FAR/DEAR 

Reference Title 

Fill-In Information; 

See FAR 52.104(d) 

I.14 52.203-19 Prohibition on Requiring Certain Internal Confidentiality 

Agreements or Statements (Jan 2017) 

 

I.15 52.204-4 Printed or Copied Double-Sided on Postconsumer Fiber Content 

Paper (May 2011) 

 

I.16 52.204-9 Personal Identity Verification of Contractor Personnel (Jan 2011)  

I.17 52.204-10 Reporting Executive Compensation and First-Tier Subcontract 

Awards (Oct 2016) 

 

I.18 52.204-13 

Full Text 

System for Award Management Maintenance (Oct 2016)  

I.19 52.204-14 Service Contract Reporting Requirements (Oct 2016)  

I.20 52.204-15 Service Contract Reporting Requirements for Indefinite-Delivery 

Contracts (Oct 2016) 

 

I.21 52.204-18 Commercial and Government Entity Code Maintenance (Jul 2016)  

I.22 52.204-21 

Full Text 

Basic Safeguarding of Covered Contractor Information Systems  

(Jun 2016) 

 

I.23 52.204-23 

Full Text 

Prohibition on Contracting for Hardware, Software, and Services 

Developed or Provided by Kaspersky Lab and Other Covered 

Entities (Jul 2018) 

 

I.23-B 52.204-25 Prohibition on Contracting for Certain Telecommunications and 

Video Surveillance Services or Equipment 

 

I.24 52.209-6 Protecting the Government’s Interest When Subcontracting with 

Contractors Debarred, Suspended, or Proposed for Debarment  

(Oct 2015) 

 

I.25 52.209-9 Updates of Publicly Available Information Regarding 

Responsibility Matters (Jul 2013) 

 

I.26 52.209-10 Prohibition on Contracting With Inverted Domestic Corporations 

(Nov 2015) 

 

I.27 52.210-1 Market Research (Apr 2011)  

I.28 52.215-2 Audit and Records-Negotiation (Oct 2010)  

I.29 52.215-8 Order of Precedence-Uniform Contract Format (Oct 1997)  

I.30 52.215-11 Price Reduction for Defective Certified Cost or Pricing Data-

Modifications (Aug 2011) 

 

I.31 52.215-13 Subcontractor Certified Cost or Pricing Data-Modifications 

(Oct 2010) 

 

I.32 52.215-14 Integrity of Unit Prices (Oct 2010)  

I.33 52.215-15 Pension Adjustments and Asset Reversions (Oct 2010)  
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Table I-1. Clauses 

Clause 

No. 

FAR/DEAR 

Reference Title 

Fill-In Information; 

See FAR 52.104(d) 

I.34 52.215-17 Waiver of Facilities Capital Cost of Money (Oct 1997)   

I.35 52.215-18 Reversion or Adjustment of Plans for Postretirement Benefits 

(PRB) Other Than Pensions (July 2005) 

 

I.36 52.215-19 Notification of Ownership Changes (Oct 1997)   

I.37 52.215-21 Requirements for Certified Cost or Pricing Data and Data Other 

Than Certified Cost or Pricing Data-Modifications (Oct 2010) –

Alt III (Oct 1997) 

(c) CD-ROM, as 

requested by the 

Contracting Officer 

I.38 52.215-23 Limitations on Pass-Through Charges (Oct 2009)   

I.39 52.216-7 Allowable Cost and Payment (Jun 2013), as modified by 

DEAR 952.216-7 

(a)(3) 30th 

(cost invoices) and 30th 

(fee invoices) 

I.40 52.216-11 Cost Contract-No Fee (Apr 1984) 

Applies to CLIN 0001, Contract Transition Period; CLINs 

0002, 1002, and 2002 Hanford Site Benefit Plans; CLINs 0003, 

1003, and 2003 Legacy Benefit Plans only 

 

The following three (3) clauses (FAR 52.216-18, FAR 52.216-19, and FAR 52.216-22)  

apply to the IDIQ CLINs only. 

I.41 52.216-18 

Full Text 

Ordering (Oct 1995) 

Applies to IDIQ CLINs 

(a) the Start Date of the 

Base Period CLINs, as 

defined in Section F.3 

DOE-F-2003, Period of 

Performance – Alternate 

I & Alternate II, through 

the end of contract 

performance as specified 

in Section F 

I.42 52.216-19 

Full Text 

Order Limitations (Oct 1995) 

Applies to IDIQ CLINs 

(a) $25,000.00 

(b)(1) $610,000,000 

(b)(2) $610,000,000 

(b)(3) 365 

(d) 5 

I.43 52.216-22 

Full Text  

Indefinite Quantity (Oct 1995) 

Applies to IDIQ CLINs 

(d) one year beyond the 

expiration date of the 

contract period 

I.44 52.217-8 Option to Extend Services (Nov 1999) 30 days of the contract 

expiration date 

I.45 52.217-9 

Full Text 

Option to Extend the Term of the Contract (Mar 2000) (a) 30 days of the 

contract expiration date; 

60 days 

(c) 10 years 
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Table I-1. Clauses 

Clause 

No. 

FAR/DEAR 

Reference Title 

Fill-In Information; 

See FAR 52.104(d) 

I.46 52.219-4 Notice of Price Evaluation Preference for HUBZone Small 

Business Concerns (Oct 2014) 

Offeror Waived 

I.47 52.219-8 Utilization of Small Business Concerns (Nov 2016)  

I.48 52.219-9 

Full Text 

Small Business Subcontracting Plan (Jan 2017) – Alt II 

(Nov 2016) 

 

I.49 52.219-16 Liquidated Damages – Subcontracting Plan (Jan 1999)  

I.50 52.219-28 Post-Award Small Business Program Rerepresentation (Jul 2013)  

I.51 52.222-1 Notice to the Government of Labor Disputes (Feb 1997)  

I.52 52.222-2 Payment for Overtime Premiums (Jul 1990) a) 0% 

I.53 52.222-3 Convict Labor (Jun 2003)  

I.54 52.222-4 Contract Work Hours and Safety Standards—Overtime 

Compensation (May 2018) 

 

I.55 52.222-6 Construction Wage Rate Requirements (May 2014)  

I.56 52.222-7 Withholding of Funds (May 2014)  

I.57 52.222-8 Payrolls and Basic Records (May 2014)  

I.58 52.222-9 Apprentices and Trainees (Jul 2005)  

I.59 52.222-10 Compliance with Copeland Act Requirements (Feb 1988)  

I.60 52.222-11 Subcontracts (Labor Standards) (May 2014)  

I.61 52.222-12 Contract Termination – Debarment (May 2014)  

I.62 52.222-13 Compliance with Construction Wage Rate Requirements and 

Related Regulations (May 2014) 

 

I.63 52.222-14 Disputes Concerning Labor Standards (Feb 1988)  

I.64 52.222-15 Certification of Eligibility (May 2014)  

I.65 52.222-16 Approval of Wage Rates (May 2014)  

I.66  Reserved  

I.67 52.222-19 Child Labor—Cooperation With Authorities and Remedies 

(Jan 2018) 

 

I.68 52.222-20 Contracts for Materials, Supplies, Articles and Equipment 

Exceeding $15,000 (May 2014) 

 

I.69 52.222-21 Prohibition of Segregated Facilities (Apr 2015)  

I.70 52.222-26 Equal Opportunity (Sep 2016)  
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Table I-1. Clauses 

Clause 

No. 

FAR/DEAR 

Reference Title 

Fill-In Information; 

See FAR 52.104(d) 

I.71 52.222-27 Affirmative Action Compliance Requirements for Construction  

(Apr 2015) 

 

I.72 52.222-30 Construction Wage Rate Requirements—Price Adjustment  

(None or Separately Specified Method) (May 2014) 

 

I.73 52.222-35 

Full Text 

Equal Opportunity for Veterans (Oct 2015)  

I.74 52.222-36 

Full Text 

Equal Opportunity for Workers With Disabilities (Jul 2014)  

I.75 52.222-37 Employment Reports on Veterans (Feb 2016)  

I.76 52.222-40 Notification of Employee Rights Under the National Labor 

Relations Act (Dec 2010) 

 

I.77 52.222-41 Service Contract Labor Standards (May 2014)  

I.78 52.222-42 

Full Text 

Statement of Equivalent Rates for Federal Hires (May 2014) See full text below 

I.79 52.222-50 Combating Trafficking in Persons (Mar 2015)  

I.80 52.222-54 Employment Eligibility Verification (Oct 2015)  

I.81 52.222-55 Minimum Wages Under Executive Order 13658 (Dec 2015)  

I.82 52.222-62 Paid Sick Leave Under Executive Order 13706 (Jan 2017)  

I.83 52.223-2 Affirmative Procurement of Biobased Products Under Service and 

Construction Contracts (Sep 2013) 

 

I.84 52.223-3 Hazardous Material Identification and Material Safety Data 

(Jan 1997) – Alt I (Jul 1995) 

None 

I.85 52.223-5 Pollution Prevention and Right-to-Know Information (May 2011)  

I.86 52.223-6 Drug-Free Workplace (May 2001)  

I.87 52.223-9 

Full Text 

Estimate of Percentage of Recovered Material Content for EPA 

Designated Items (May 2008) 

(2) the Contracting 

Officer 

I.88 52.223-10 Waste Reduction Program (May 2011)  

I.89 52.223-11 Ozone-Depleting Substances and High Global Warming Potential 

Hydrofluorocarbons (Jun 2016) 

 

I.90 52.223-12 Maintenance, Service, Repair, or Disposal of Refrigeration 

Equipment and Air Conditioners (Jun 2016) 

 

I.91 52.223-13 Acquisition of EPEAT® – Registered Imaging Equipment 

(Jun 2014) 

 

I.92 52.223-14 Acquisition of EPEAT® – Registered Televisions (Jun 2014)  

I.93 52.223-15 Energy Efficiency in Energy-Consuming Products (Dec 2007)  
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Table I-1. Clauses 

Clause 

No. 

FAR/DEAR 

Reference Title 

Fill-In Information; 

See FAR 52.104(d) 

I.94 52.223-16 Acquisition of EPEAT®-Registered Personal Computer Products 

(Oct 2015) 

 

I.95 52.223-17 Affirmative Procurement of EPA-designated Items in Service and 

Construction Contracts (May 2008) 

 

I.96 52.223-18 Encouraging Contractor Policies to Ban Text Messaging While 

Driving (Aug 2011) 

 

I.97 52.223-19 Compliance with Environmental Management Systems 

(May 2011) 

 

I.98 52.223-20 Aerosols (Jun 2016)  

I.99 52.223-21 Foams (Jun 2016)  

I.100 52.224-1 Privacy Act Notification (Apr 1984)  

I.101 52.224-2 Privacy Act (Apr 1984)  

I.102 52.224-3 Privacy Training (Jan 2017)  

I.103 52.225-1 Buy American – Supplies (May 2014)  

I.104 52.225-9 

Full Text 

Buy American-Construction Materials (May 2014)  

I.105 52.225-11 

Full Text 

Buy American—Construction Materials Under Trade Agreements 

(Oct 2016) 

(b) (3) To be determined 

by the Contracting 

Officer 

I.106 52.225-13 Restrictions on Certain Foreign Purchases (Jun 2008)  

I.107 52.226-1 Utilization of Indian Organizations and Indian-Owned Economic 

Enterprises (Jun 2000) 

 

I.108 52.227-1 Authorization and Consent (Dec 2007)  

I.109 52.227-2 Notice and Assistance Regarding Patent and Copyright 

Infringement (Dec 2007) 

 

I.110 52.227-3 Patent Indemnity (Apr 1984)  

I.111 52.227-4 Patent Indemnity—Construction Contracts (Dec 2007)  

I.112 52.227-9 Refund of Royalties (Apr 1984)  

I.113 52.230-2 Cost Accounting Standards (Oct 2015) (Deviation 2018-O0012) 

(Apr 2018) 

 

I.114 52.230-6 Administration of Cost Accounting Standards (Jun 2010)  

I.115 52.232-9 Limitation on Withholding of Payments (Apr 1984)  

I.116 52.232-17 Interest (May 2014)  

I.117 52.232-18 Availability of Funds (Apr 1984)  
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Table I-1. Clauses 

Clause 

No. 

FAR/DEAR 

Reference Title 

Fill-In Information; 

See FAR 52.104(d) 

I.118 52.232-22 Limitation of Funds (Apr 1984)  

I.119 52.232-23 Assignment of Claims (May 2014)  

I.120 52.232-25 Prompt Payment (Jan 2017) – Alt I (Feb 2002)  

I.121 52.232-33 Payment by Electronic Funds Transfer-—System for Award 

Management (Jul 2013) 

 

I.122 52.232-39 Unenforceability of Unauthorized Obligations (Jun 2013)  

I.123 52.232-40 Providing Accelerated Payments to Small Business Subcontractors 

(Dec 2013) 

 

I.124 52.233-1 Disputes (May 2014) – Alt I (Dec 1991)  

I.125 52.233-3 Protest after Award (Aug 1996) – Alt I (Jun 1985)  

I.126 52.233-4 Applicable Law for Breach of Contract Claim (Oct 2004)  

I.127 52.236-5 Material and Workmanship (Apr 1984)  

I.128 52.236-7 Permits and Responsibilities (Nov 1991)  

I.129 52.236-18 Work Oversight in Cost-Reimbursement Construction Contracts 

(Apr 1984) 

 

I.130 52.236-19 Organization and Direction of the Work (Apr 1984)  

I.131 
52.237-2 Protection of Government Buildings, Equipment, and Vegetation 

(Apr 1984) 

 

I.132 52.237-3  Continuity of Services (Jan 1991)  

I.133 52.239-1 Privacy or Security Safeguards (Aug 1996)  

I.134 52.242-1 Notice of Intent to Disallow Costs (Apr 1984)  

I.135 52.242-3 Penalties for Unallowable Costs (May 2014)  

I.136 52.242-4 Certification of Final Indirect Costs (Jan 1997)  

I.137 52.242-5 Payments to Small Business Subcontractors (Jan 2017)  

I.138 52.242-13 Bankruptcy (Jul 1995)  

I.139 52.243-2 Changes—Cost-Reimbursement (Aug 1987) – Alt II (Apr 1984) 

and Alt III (Apr 1984) (Application of the specific alternate will 

be dependent upon the circumstances of the change, as determined 

by the Contracting Officer) 
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Table I-1. Clauses 

Clause 

No. 

FAR/DEAR 

Reference Title 

Fill-In Information; 

See FAR 52.104(d) 

I.140 52.243-6 Change Order Accounting (Apr 1984)  

I.141 52.243-7 Notification of Changes (Jan 2017)  

I.142 52.244-2 

Full Text 

Subcontracts (Oct 2010) – Alt I (Jun 2007) (d) The DOE 

Contracting Officer will 

issue a letter to the 

Contractor setting 

thresholds for consent to 

subcontract; (j) Not 

Applicable 

I.143 52.244-5 Competition in Subcontracting (Dec 1996)  

I.144 52.244-6 Subcontracts for Commercial Items (Nov 2017)  

I.145 52.245-1 Government Property (Jan 2017), as modified by DEAR 952.245-5  

I.146 52.245-9 Use and Charges (Apr 2012)  

I.147 52.246-25 Limitation of Liability—Services (Feb 1997)  

I.147-B 52.246-26 Reporting Nonconforming Items (Jun 2020)  

I.148 52.247-1 Commercial Bill of Lading Notations (Feb 2006) Contract number will be 

inserted at time of award 

(a) U.S. Department of 

 Energy 

(b) (1) U.S. Department 

 of Energy 

(2) Contract number 

(3) Address: U.S. 

 DOE Richland 

 Operations 

 Office 

 P.O. Box 550; 

 Mail Stop H5-20 

 Richland, WA 

 99352 

I.149 52.247-63 Preference for U.S.-Flag Air Carriers (June 2003)  

I.150 52.247-64 Preference for Privately Owned U.S.-Flag Commercial Vessels 

(Feb 2006) 

 

I.151 52.247-67 

Full Text 

Submission of Transportation Documents for Audit (Feb 2006) (c) Contracting Officer 

identified in Section G  

I.152 52.247-68 Report of Shipment (REPSHIP) (Feb 2006)  

I.153 52.248-1 Value Engineering (Oct 2010) 89303319CEM000056 
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Table I-1. Clauses 

Clause 

No. 

FAR/DEAR 

Reference Title 

Fill-In Information; 

See FAR 52.104(d) 

I.154 52.248-3 Value Engineering—Construction (Oct 2015) 89303319CEM000056 

I.155 52.249-6 Termination (Cost-Reimbursement) (May 2004) – Alt I 

(Sept 1996) 

Alt I applicable to construction work 

 

I.156 52.249-14 Excusable Delays (Apr 1984)  

I.157 52.250-2 

Full Text 

SAFETY Act Coverage Not Applicable (Feb 2009)  

I.158 52.251-1 Government Supply Sources (Apr 2012)  

I.159 52.251-2 Interagency Fleet Management System Vehicles and Related 

Services (Jan 1991) 

 

I.160 52.253-1 Computer Generated Forms (Jan 1991)  

I.161 952.202-1 

Full Text 

Definitions (Feb 2011)  

I.162 952.203-70 

Full Text 

Whistleblower Protection for Contractor Employees (Dec 2000)  

I.163 952.204-2 

Full Text 

Security Requirements (Aug 2016)  

I.164 952.204-70 

Full Text 

Classification/Declassification (Sep 1997)  

I.165 952.204-75 

Full Text 

Public Affairs (Dec 2000)  

I.166 952.204-77 

Full Text 

Computer Security (Aug 2006)  

I.167 952.208-7 

Full Text 

Tagging of Leased Vehicles (Apr 1984)  

I.168 952.208-70 

Full Text 

Printing (Apr 1984)  

I.169 952.209-72 

Full Text 

Organizational Conflicts of Interest (Aug 2009) – Alt I (Feb 2011) (b)(1)(i) zero (0) 

I.170 952.215-70 

Full Text 

Key Personnel (Dec 2000)  

I.171 952.216-7 

Full Text 

Allowable Cost and Payment (Feb 2011)  

I.172 
952.217-70 

Full Text 

Acquisition of Real Property (Mar 2011)  

I.173 
952.223-71 

Full Text 

Integration of Environment, Safety, and Health into Work 

Planning and Execution (July 2009) 
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Table I-1. Clauses 

Clause 

No. 

FAR/DEAR 

Reference Title 

Fill-In Information; 

See FAR 52.104(d) 

I.174 
952.223-72 

Full Text 

Radiation Protection and Nuclear Criticality (Apr 1984)  

I.175 
952.223-75 

Full Text 

Preservation of Individual Occupational Radiation Exposure 

Records (Apr 1984) 

 

I.176 
952.225-71 

Full Text 

Compliance With Export Control Laws and Regulations 

(Nov 2015) 

 

I.177 
952.226-74 

Full Text 

Displaced Employee Hiring Preference (Jun 1997)  

I.178 

952.227-82 

Full Text 

Rights to Proposal Data (Apr 1994) pages that include the 

proprietary data legends 

required by FAR 52.215-

1(e) or that contain any 

financial information and 

all pages in Volumes I 

and III regardless of 

whether or not they are 

so labeled, and other 

than pages labeled as 

tables of contents, title 

pages or list of acronyms 

of the contractor’s 

proposal dated 

November 19, 2018 

I.179 
952.231-71 

Full Text 

Insurance-Litigation and Claims (Jul 2013)  

I.180 
952.242-70 

Full Text 

Technical Direction (Dec 2000)  

I.181 
952.245-5 

Full Text 

Government Property (Cost-Reimbursement, Time-and-Material, 

or Labor-Hour Contracts) (Dec 2012) 

 

I.182 
952.247-70 

Full Text 

Foreign Travel (Jun 2010)  

I.183 
952.250-70 

Full Text 

Nuclear Hazards Indemnity Agreement (Aug 2016)  

I.184 
952.251-70 

Full Text 

Contractor Employee Travel Discounts (Aug 2009)  

I.185 
970.5204-2 

Full Text 

Laws, Regulations, and DOE Directives (Dec 2000)  

I.186 
970.5204-3 

Full Text 

Access to and Ownership of Records (Oct 2014) (Deviation)  

I.187 
970.5215-3 

Full Text 

Conditional Payment of Fee, Profit, and Other Incentives—

Facility Management Contracts (Aug 2009) – Alt II  
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Table I-1. Clauses 

Clause 

No. 

FAR/DEAR 

Reference Title 

Fill-In Information; 

See FAR 52.104(d) 

I.188 
970.5217-1 

Full Text 

Strategic Partnership Projects Program (Non-DOE Funded Work) 

(Apr 2015) 

 

I.189 970.5223-1 

Full Text 

Integration of Environment, Safety, and Health into Work 

Planning (Dec 2000) 

 

I.190 970.5227-1 

Full Text 

Rights in Data-Facilities (Dec 2000)  

I.191 970.5227-6 

Full Text 

Patent Indemnity Subcontracts (Dec 2000)  

I.192 970.5229-1 

Full Text 

State and Local Taxes (Dec 2000)  

I.193 970.5232-3 

Full Text 

Accounts, Records, and Inspection (Dec 2010) – Alt I (Dec 2000)  

I.194 970.5232-6 

Full Text 

Strategic Partnership Project Funding Authorization (Apr 2015)  

I.195 970.5242-1 

Full Text 

Penalties for Unallowable Costs (May 2014)  

This contract incorporates one or more clauses, by reference, as indicated in the matrix above. 

Any clauses that are included in full text are listed below and include the same Section I identifier in 

parentheses as was used above. 

(I.18) FAR 52.204-13 System for Award Management Maintenance (Oct 2016) 

(a) Definitions. As used in this clause: 

“Electronic Funds Transfer (EFT) indicator” means a four-character suffix to the unique entity identifier. 

The suffix is assigned at the discretion of the commercial, nonprofit, or Government entity to establish 

additional System for Award Management (SAM) records for identifying alternative EFT accounts (see 

subpart 32.11) for the same entity.  

“Registered in the System for Award Management (SAM) database” means that— 

(1) The Contractor has entered all mandatory information, including the unique entity identifier and 

the EFT indicator (if applicable), the Commercial and Government Entity (CAGE) code, as well 

as data required by the Federal Funding Accountability and Transparency Act of 2006 

(see subpart 4.14), into the SAM database;  

(2) The Contractor has completed the Core, Assertions, Representations and Certifications, and 

Points of Contact sections of the registration in the SAM database; 

(3) The Government has validated all mandatory data fields, to include validation of the Taxpayer 

Identification Number (TIN) with the Internal Revenue Service (IRS). The Contractor will be 

required to provide consent for TIN validation to the Government as a part of the SAM 

registration process; and 

https://www.acquisition.gov/sites/default/files/current/far/html/Subpart%2032_11.html#wp1043964
https://www.acquisition.gov/sites/default/files/current/far/html/Subpart%204_14.html#wp1075239
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(4) The Government has marked the record “Active”. 

“System for Award Management (SAM)” means the primary Government repository for prospective 

Federal awardee and Federal awardee information and the centralized Government system for certain 

contracting, grants, and other assistance-related processes. It includes: 

(1) Data collected from prospective Federal awardees required for the conduct of business with the 

Government; 

(2) Prospective contractor-submitted annual representations and certifications in accordance with 

FAR subpart 4.12; and  

(3) Identification of those parties excluded from receiving Federal contracts, certain subcontracts, 

and certain types of Federal financial and non-financial assistance and benefits. 

“Unique entity identifier” means a number or other identifier used to identify a specific commercial, 

nonprofit, or Government entity. See www.sam.gov for the designated entity for establishing unique 

entity identifiers.  

(b) The Contractor is responsible for the accuracy and completeness of the data within the SAM 

database, and for any liability resulting from the Government’s reliance on inaccurate or incomplete 

data. To remain registered in the SAM database after the initial registration, the Contractor is required 

to review and update on an annual basis, from the date of initial registration or subsequent updates, its 

information in the SAM database to ensure it is current, accurate and complete. Updating information 

in the SAM does not alter the terms and conditions of this contract and is not a substitute for a 

properly executed contractual document. 

(c) (1) (i) If a Contractor has legally changed its business name, doing business as name, or division 

 name (whichever is shown on the contract), or has transferred the assets used in performing the 

 contract, but has not completed the necessary requirements regarding novation and 

 change-of-name agreements in subpart 42.12, the Contractor shall provide the responsible 

 Contracting Officer a minimum of one business day’s written notification of its intention to—  

(A) Change the name in the SAM database;  

(B) Comply with the requirements of subpart 42.12 of the FAR; and  

(C) Agree in writing to the timeline and procedures specified by the responsible Contracting 

Officer. The Contractor shall provide with the notification sufficient documentation to 

support the legally changed name. 

(ii) If the Contractor fails to comply with the requirements of paragraph (c)(1)(i) of this clause, or 

fails to perform the agreement at paragraph (c)(1)(i)(C) of this clause, and, in the absence of a 

properly executed novation or change-of-name agreement, the SAM information that shows 

the Contractor to be other than the Contractor indicated in the contract will be considered to 

be incorrect information within the meaning of the “Suspension of Payment” paragraph of the 

electronic funds transfer (EFT) clause of this contract.  

(2) The Contractor shall not change the name or address for EFT payments or manual payments, as 

appropriate, in the SAM record to reflect an assignee for the purpose of assignment of claims 

(see FAR subpart 32.8, Assignment of Claims). Assignees shall be separately registered in the 

SAM. Information provided to the Contractor’s SAM record that indicates payments, including 

those made by EFT, to an ultimate recipient other than that Contractor will be considered to be 

https://www.acquisition.gov/sites/default/files/current/far/html/Subpart%204_12.html#wp1073662
https://www.acquisition.gov/sites/default/files/current/far/html/www.sam.gov
https://www.acquisition.gov/sites/default/files/current/far/html/Subpart%2042_12.html#wp1084217
https://www.acquisition.gov/sites/default/files/current/far/html/Subpart%2042_12.html#wp1084217
https://www.acquisition.gov/sites/default/files/current/far/html/Subpart%2032_8.html#wp1029202
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incorrect information within the meaning of the “Suspension of Payment” paragraph of the EFT 

clause of this contract.  

(3) The Contractor shall ensure that the unique entity identifier is maintained with the entity 

designated at www.sam.gov for establishment of the unique entity identifier throughout the life of 

the contract. The Contractor shall communicate any change to the unique entity identifier to the 

Contracting Officer within 30 days after the change, so an appropriate modification can be issued 

to update the data on the contract. A change in the unique entity identifier does not necessarily 

require a novation be accomplished.  

(d) Contractors may obtain additional information on registration and annual confirmation requirements 

at https://www.acquisition.gov.  

(I.22) FAR 52.204-21 Basic Safeguarding of Covered Contractor Information Systems 
 (Jun 2016) 

(a) Definitions. As used in this clause– 

“Covered contractor information system” means an information system that is owned or operated by a 

contractor that processes, stores, or transmits Federal contract information.  

“Federal contract information” means information, not intended for public release, that is provided by or 

generated for the Government under a contract to develop or deliver a product or service to the 

Government, but not including information provided by the Government to the public (such as on public 

websites) or simple transactional information, such as necessary to process payments. 

“Information” means any communication or representation of knowledge such as facts, data, or opinions, 

in any medium or form, including textual, numerical, graphic, cartographic, narrative, or audiovisual 

(Committee on National Security Systems Instruction (CNSSI) 4009).  

“Information system” means a discrete set of information resources organized for the collection, 

processing, maintenance, use, sharing, dissemination, or disposition of information  

(44 U.S.C. 3502).  

“Safeguarding” means measures or controls that are prescribed to protect information systems. 

(b) Safeguarding requirements and procedures.  

(1) The Contractor shall apply the following basic safeguarding requirements and procedures to 

protect covered contractor information systems. Requirements and procedures for basic 

safeguarding of covered contractor information systems shall include, at a minimum, the 

following security controls: 

(i) Limit information system access to authorized users, processes acting on behalf of 

authorized users, or devices (including other information systems). 

(ii) Limit information system access to the types of transactions and functions that authorized 

users are permitted to execute. 

(iii) Verify and control/limit connections to and use of external information systems. 

(iv) Control information posted or processed on publicly accessible information systems. 

(v) Identify information system users, processes acting on behalf of users, or devices. 

https://www.acquisition.gov/sites/default/files/current/far/html/www.sam.gov
https://www.acquisition.gov/
http://uscode.house.gov/
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(vi) Authenticate (or verify) the identities of those users, processes, or devices, as a prerequisite 

to allowing access to organizational information systems. 

(vii) Sanitize or destroy information system media containing Federal Contract Information 

before disposal or release for reuse. 

(viii) Limit physical access to organizational information systems, equipment, and the respective 

operating environments to authorized individuals. 

(ix) Escort visitors and monitor visitor activity; maintain audit logs of physical access; and 

control and manage physical access devices. 

(x) Monitor, control, and protect organizational communications (i.e., information transmitted 

or received by organizational information systems) at the external boundaries and key 

internal boundaries of the information systems. 

(xi) Implement sub-networks for publicly accessible system components that are physically or 

logically separated from internal networks. 

(xii) Identify, report, and correct information and information system flaws in a timely manner. 

(xiii) Provide protection from malicious code at appropriate locations within organizational 

information systems. 

(xiv) Update malicious code protection mechanisms when new releases are available. 

(xv) Perform periodic scans of the information system and real-time scans of files from external 

sources as files are downloaded, opened, or executed. 

(2) Other requirements. This clause does not relieve the Contractor of any other specific safeguarding 

requirements specified by Federal agencies and departments relating to covered contractor 

information systems generally or other Federal safeguarding requirements for controlled 

unclassified information (CUI) as established by Executive Order 13556. 

(c) Subcontracts. The Contractor shall include the substance of this clause, including this paragraph (c), 

in subcontracts under this contract (including subcontracts for the acquisition of commercial items, 

other than commercially available off-the-shelf items), in which the subcontractor may have Federal 

contract information residing in or transiting through its information system. 

(I.23) FAR 52.204-23 Prohibition on Contracting for Hardware, Software, and 
 Services Developed or Provided by Kaspersky Lab and Other Covered 
 Entities (Jul 2018) 

(a) Definitions. As used in this clause-- 

Covered article means any hardware, software, or service that-- 

(1) Is developed or provided by a covered entity; 

(2) Includes any hardware, software, or service developed or provided in whole or in part by a 

covered entity; or 

(3) Contains components using any hardware or software developed in whole or in part by a covered 

entity. 
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Covered entity means-- 

(1) Kaspersky Lab; 

(2) Any successor entity to Kaspersky Lab; 

(3) Any entity that controls, is controlled by, or is under common control with Kaspersky Lab; or 

(4) Any entity of which Kaspersky Lab has a majority ownership. 

(b) Prohibition. Section 1634 of Division A of the National Defense Authorization Act for Fiscal Year 

2018 (Pub. L. 115-91) prohibits Government use of any covered article. The Contractor is prohibited 

from-- 

(1) Providing any covered article that the Government will use on or after October 1, 2018; and 

(2) Using any covered article on or after October 1, 2018, in the development of data or deliverables 

first produced in the performance of the contract. 

(c) Reporting requirement.  

(1) In the event the Contractor identifies a covered article provided to the Government during 

contract performance, or the Contractor is notified of such by a subcontractor at any tier or any 

other source, the Contractor shall report, in writing, to the Contracting Officer or, in the case of 

the Department of Defense, to the website at https://dibnet.dod.mil/. For indefinite delivery 

contracts, the Contractor shall report to the Contracting Officer for the indefinite delivery contract 

and the Contracting Officer(s) for any affected order or, in the case of the Department of Defense, 

identify both the indefinite delivery contract and any affected orders in the report provided at 

https://dibnet.dod.mil/. 

(2) The Contractor shall report the following information pursuant to paragraph (c)(1) of this clause: 

(i) Within 1 business day from the date of such identification or notification: The contract 

number; the order number(s), if applicable; supplier name; brand; model number (Original 

Equipment Manufacturer (OEM) number, manufacturer part number, or wholesaler number); 

item description; and any readily available information about mitigation actions undertaken 

or recommended. 

(ii) Within 10 business days of submitting the report pursuant to paragraph (c)(1) of this clause: 

Any further available information about mitigation actions undertaken or recommended. In 

addition, the Contractor shall describe the efforts it undertook to prevent use or submission of 

a covered article, any reasons that led to the use or submission of the covered article, and any 

additional efforts that will be incorporated to prevent future use or submission of covered 

articles. 

(d) Subcontracts. The Contractor shall insert the substance of this clause, including this paragraph (d), in 

all subcontracts, including subcontracts for the acquisition of commercial items. 

(I.41) FAR 52.216-18 Ordering (Oct 1995) – Applies to IDIQ CLINs Only 

(a) Any supplies and services to be furnished under this contract shall be ordered by issuance of delivery 

orders or task orders by the individuals or activities designated in the Schedule. Such orders may be 

issued from the Start Date of the Base Period CLINs, as defined in Section F.3, DOE-F-2003 

https://dibnet.dod.mil/
https://dibnet.dod.mil/
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entitled, Period of Performance – Alternate I & Alternate II, through the end of contract 

performance as specified in Section F. 

(b) All delivery orders or task orders are subject to the terms and conditions of this contract. In the event 

of conflict between a delivery order or task order and this contract, the contract shall control. 

(c) If mailed, a delivery order or task order is considered “issued” when the Government deposits the 

order in the mail. Orders may be issued orally, by facsimile, or by electronic commerce methods only 

if authorized in the Schedule. 

(I.42) FAR 52.216-19 Order Limitations (Oct 1995) – Applies to IDIQ CLINs Only 

(a) Minimum order. When the Government requires supplies or services covered by this contract in an 

amount of less than $25,000.00 the Government is not obligated to purchase, nor is the Contractor 

obligated to furnish, those supplies or services under the contract. 

(b) Maximum order. The Contractor is not obligated to honor: 

(1) Any order for a single item in excess of $610,000,000.00; 

(2) Any order for a combination of items in excess of $610,000,000.00; or 

(3) A series of orders from the same ordering office within 365 days that together call for quantities 

exceeding the limitation in subparagraph (b)(1) or (2) of this section. 

(c) If this is a requirements contract (i.e., includes the Requirements clause at subsection 52.216-21 of the 

Federal Acquisition Regulation [FAR]), the Government is not required to order a part of any one 

requirement from the Contractor if that requirement exceeds the maximum-order limitations in 

paragraph (b) of this section. 

(d) Notwithstanding paragraphs (b) and (c) of this section, the Contractor shall honor any order exceeding 

the maximum order limitations in paragraph (b), unless that order (or orders) is returned to the ordering 

office within 5 days after issuance, with written notice stating the Contractor’s intent not to ship the item 

(or items) called for and the reasons. Upon receiving this notice, the Government may acquire the 

supplies or services from another source. 

(I.43) FAR 52.216-22 Indefinite Quantity (Oct 1995) – Applies to IDIQ CLINs Only 

(a) This is an indefinite-quantity contract for the supplies or services specified, and effective for the 

period stated, in the Schedule. The quantities of supplies and services specified in the Schedule are 

estimates only and are not purchased by this contract. 

(b) Delivery or performance shall be made only as authorized by orders issued in accordance with the 

Ordering clause. The Contractor shall furnish to the Government, when and if ordered, the supplies or 

services specified in the Schedule up to and including the quantity designated in the Schedule as the 

“maximum.” The Government shall order at least the quantity of supplies or services designated in 

the Schedule as the “minimum.” 

(c) Except for any limitations on quantities in the Order Limitations clause or in the Schedule, there is no 

limit on the number of orders that may be issued. The Government may issue orders requiring 

delivery to multiple destinations or performance at multiple locations. 

(d) Any order issued during the effective period of this contract and not completed within that period 

shall be completed by the Contractor within the time specified in the order. The contract shall govern 

https://www.acquisition.gov/sites/default/files/current/far/html/52_216.html#wp1115057
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the Contractor’s and Government’s rights and obligations with respect to that order to the same extent 

as if the order were completed during the contract’s effective period; provided, that the Contractor 

shall not be required to make any deliveries under this contract one year beyond the expiration date of 

the contract period. 

(I.45) FAR 52.217-9 Option to Extend the Term of the Contract (Mar 2000) 

(a) The Government may extend the term of this contract by written notice to the Contractor within 30 

days of the contract expiration date; provided that the Government gives the Contractor a preliminary 

written notice of its intent to extend at least 60 days before the contract expires. The preliminary 

notice does not commit the Government to an extension. 

(b) If the Government exercises this option, the extended contract shall be considered to include this 

option clause. 

(c) The total duration of this contract, including the exercise of any options under this clause, shall not 

exceed 10 years. 

(I.48) FAR 52.219-9 Small Business Subcontracting Plan (Jan 2017) – Alt II 
 (Nov 2016) 

(a) This clause does not apply to small business concerns. 

(b) Definitions. As used in this clause— 

“Alaska Native Corporation (ANC)” means any Regional Corporation, Village Corporation, Urban 

Corporation, or Group Corporation organized under the laws of the State of Alaska in accordance with the 

Alaska Native Claims Settlement Act, as amended (43 U.S.C. 1601, et seq.) and which is considered a 

minority and economically disadvantaged concern under the criteria at 43 U.S.C. 1626(e)(1). This 

definition also includes ANC direct and indirect subsidiary corporations, joint ventures, and partnerships 

that meet the requirements of 43 U.S.C. 1626 (e)(2). 

“Commercial item” means a product or service that satisfies the definition of commercial item in section 

2.101 of the Federal Acquisition Regulation. 

“Commercial plan” means a subcontracting plan (including goals) that covers the offeror’s fiscal year and 

that applies to the entire production of commercial items sold by either the entire company or a portion 

thereof (e.g., division, plant, or product line). 

“Electronic Subcontracting Reporting System (eSRS)” means the Government wide, electronic, 

web-based system for small business subcontracting program reporting. The eSRS is located 

at http://www.esrs.gov. 

“Indian tribe” means any Indian tribe, band, group, pueblo, or community, including native villages and 

native groups (including corporations organized by Kenai, Juneau, Sitka, and Kodiak) as defined in the 

Alaska Native Claims Settlement Act (43 U.S.C.A. 1601 et seq.), that is recognized by the Federal 

Government as eligible for services from the Bureau of Indian Affairs in accordance with 25 U.S.C. 

1452(c). This definition also includes Indian-owned economic enterprises that meet the requirements of 

25 U.S.C. 1452(e). 

“Individual subcontracting plan” means a subcontracting plan that covers the entire contract period 

(including option periods), applies to a specific contract, and has goals that are based on the offeror’s 

http://www.esrs.gov/
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planned subcontracting in support of the specific contract, except that indirect costs incurred for common 

or joint purposes may be allocated on a prorated basis to the contract. 

“Master subcontracting plan” means a subcontracting plan that contains all the required elements of an 

individual subcontracting plan, except goals, and may be incorporated into individual subcontracting 

plans, provided the master subcontracting plan has been approved. 

“Reduced payment” means a payment that is for less than the amount agreed upon in a subcontract in 

accordance with its terms and conditions, for supplies and services for which the Government has paid the 

prime contractor. 

“Subcontract” means any agreement (other than one involving an employer-employee relationship) 

entered into by a Federal Government prime Contractor or subcontractor calling for supplies or services 

required for performance of the contract or subcontract. 

“Total contract dollars” means the final anticipated dollar value, including the dollar value of all options. 

“Untimely payment” means a payment to a subcontractor that is more than 90 days past due under the 

terms and conditions of a subcontract for supplies and services for which the Government has paid the 

prime contractor. 

(c) 

(1) Proposals submitted in response to this solicitation shall include a subcontracting plan that 

separately addresses subcontracting with small business, veteran-owned small business, service-

disabled veteran-owned small business, HUBZone small business, small disadvantaged business, 

and women-owned small business concerns. If the Offeror is submitting an individual 

subcontracting plan, the plan must separately address subcontracting with small business, 

veteran-owned small business, service-disabled veteran-owned small business, HUBZone small 

business, small disadvantaged business, and women-owned small business concerns, with a 

separate part for the basic contract and separate parts for each option (if any). The plan shall be 

included in and made a part of the resultant contract. The subcontracting plan shall be negotiated 

within the time specified by the Contracting Officer. Failure to submit and negotiate a 

subcontracting plan shall make the Offeror ineligible for award of a contract. 

(2)  

(i) The Contractor may accept a subcontractor’s written representations of its size and 

socioeconomic status as a small business, small disadvantaged business, veteran-owned small 

business, service-disabled veteran-owned small business, or a women-owned small business 

if the subcontractor represents that the size and socioeconomic status representations with its 

offer are current, accurate, and complete as of the date of the offer for the subcontract. 

(ii) The Contractor may accept a subcontractor’s representations of its size and socioeconomic 

status as a small business, small disadvantaged business, veteran-owned small business, 

service-disabled veteran-owned small business, or a women-owned small business in the 

System for Award Management (SAM) if-- 

(A) The subcontractor is registered in SAM; and 

(B) The subcontractor represents that the size and socioeconomic status representations made 

in SAM are current, accurate and complete as of the date of the offer for the subcontract. 
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(iii) The Contractor may not require the use of SAM for the purposes of representing size or 

socioeconomic status in connection with a subcontract. 

(iv) In accordance with 13 CFR 121.411, 124.1015, 125.29, 126.900, and 127.700, a contractor 

acting in good faith is not liable for misrepresentations made by its subcontractors regarding 

the subcontractor's size or socioeconomic status. 

(d) The Offeror’s subcontracting plan shall include the following: 

(1) Separate goals, expressed in terms of total dollars subcontracted, and as a percentage of total 

planned subcontracting dollars, for the use of small business, veteran-owned small business, 

service-disabled veteran-owned small business, HUBZone small business, small disadvantaged 

business, and women-owned small business concerns as subcontractors. For individual 

subcontracting plans, and if required by the Contracting Officer, goals shall also be expressed in 

terms of percentage of total contract dollars, in addition to the goals expressed as a percentage of 

total subcontract dollars. The Offeror shall include all subcontracts that contribute to contract 

performance, and may include a proportionate share of products and services that are normally 

allocated as indirect costs. In accordance with 43 U.S.C. 1626— 

(i) Subcontracts awarded to an ANC or Indian tribe shall be counted towards the subcontracting 

goals for small business and small disadvantaged business concerns, regardless of the size or 

Small Business Administration certification status of the ANC or Indian tribe; and 

(ii) Where one or more subcontractors are in the subcontract tier between the prime Contractor 

and the ANC or Indian tribe, the ANC or Indian tribe shall designate the appropriate 

Contractor(s) to count the subcontract towards its small business and small disadvantaged 

business subcontracting goals. 

(A) In most cases, the appropriate Contractor is the Contractor that awarded the subcontract 

to the ANC or Indian tribe. 

(B) If the ANC or Indian tribe designates more than one Contractor to count the subcontract 

toward its goals, the ANC or Indian tribe shall designate only a portion of the total 

subcontract award to each Contractor. The sum of the amounts designated to various 

Contractors cannot exceed the total value of the subcontract. 

(C) The ANC or Indian tribe shall give a copy of the written designation to the Contracting 

Officer, the prime Contractor, and the subcontractors in between the prime Contractor 

and the ANC or Indian tribe within 30 days of the date of the subcontract award. 

(D) If the Contracting Officer does not receive a copy of the ANC’s or the Indian tribe’s 

written designation within 30 days of the subcontract award, the Contractor that awarded 

the subcontract to the ANC or Indian tribe will be considered the designated Contractor. 

(2) A statement of— 

(i) Total dollars planned to be subcontracted for an individual subcontracting plan; or the 

Offeror’s total projected sales, expressed in dollars, and the total value of projected 

subcontracts to support the sales for a commercial plan; 

(ii) Total dollars planned to be subcontracted to small business concerns (including ANC and 

Indian tribes); 

(iii) Total dollars planned to be subcontracted to veteran-owned small business concerns; 
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(iv) Total dollars planned to be subcontracted to service-disabled veteran-owned small business; 

(v) Total dollars planned to be subcontracted to HUBZone small business concerns; 

(vi) Total dollars planned to be subcontracted to small disadvantaged business concerns 

(including ANCs and Indian tribes); and 

(vii) Total dollars planned to be subcontracted to women-owned small business concerns. 

(3) A description of the principal types of supplies and services to be subcontracted, and an 

identification of the types planned for subcontracting to -- 

(i) Small business concerns, 

(ii) Veteran-owned small business concerns; 

(iii) Service-disabled veteran-owned small business concerns; 

(iv) HUBZone small business concerns; 

(v) Small disadvantaged business concerns, and 

(vi) Women-owned small business concerns. 

(4) A description of the method used to develop the subcontracting goals in paragraph (d)(1) of this 

clause. 

(5) A description of the method used to identify potential sources for solicitation purposes (e.g., 

existing company source lists, SAM, veterans service organizations, the National Minority 

Purchasing Council Vendor Information Service, the Research and Information Division of the 

Minority Business Development Agency in the Department of Commerce, or small, HUBZone, 

small disadvantaged, and women-owned small business trade associations). A firm may rely on 

the information contained in SAM as an accurate representation of a concern’s size and 

ownership characteristics for the purposes of maintaining a small, veteran-owned small, service-

disabled veteran-owned small, HUBZone small, small disadvantaged, and women-owned small 

business source list. Use of SAM as its source list does not relieve a firm of its responsibilities 

(e.g., outreach, assistance, counseling, or publicizing subcontracting opportunities) in this clause. 

(6) A statement as to whether or not the Offeror included indirect costs in establishing subcontracting 

goals, and a description of the method used to determine the proportionate share of indirect costs 

to be incurred with -- 

(i) Small business concerns (including ANC and Indian tribes); 

(ii) Veteran-owned small business concerns; 

(iii) Service-disabled veteran-owned small business concerns; 

(iv) HUBZone small business concerns; 

(v) Small disadvantaged business concerns (including ANC and Indian tribes); and 

(vi) Women-owned small business concerns. 

(7) The name of the individual employed by the Offeror who will administer the Offeror’s 

subcontracting program, and a description of the duties of the individual. 
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(8) A description of the efforts the Offeror will make to assure that small business, veteran-owned 

small business, service-disabled veteran-owned small business, HUBZone small business, small 

disadvantaged business, and women-owned small business concerns have an equitable 

opportunity to compete for subcontracts. 

(9) Assurances that the Offeror will include the clause of this contract entitled “Utilization of Small 

Business Concerns” in all subcontracts that offer further subcontracting opportunities, and that 

the Offeror will require all subcontractors (except small business concerns) that receive 

subcontracts in excess of $700,000 ($1.5 million for construction of any public facility) with 

further subcontracting possibilities to adopt a subcontracting plan that complies with the 

requirements of this clause. 

(10) Assurances that the Offeror will -- 

(i) Cooperate in any studies or surveys as may be required; 

(ii) Submit periodic reports so that the Government can determine the extent of compliance by 

the Offeror with the subcontracting plan; 

(iii) After November 30, 2017, include subcontracting data for each order when reporting 

subcontracting achievements for indefinite-delivery, indefinite-quantity contracts intended 

for use by multiple agencies; 

(iv) Submit the Individual Subcontract Report (ISR) and/or the Summary Subcontract Report 

(SSR), in accordance with paragraph (l) of this clause using the Electronic Subcontracting 

Reporting System (eSRS) at http://www.esrs.gov. The reports shall provide information on 

subcontract awards to small business concerns (including ANCs and Indian tribes that are 

not small businesses), veteran-owned small business concerns, service-disabled veteran-

owned small business concerns, HUBZone small business concerns, small disadvantaged 

business concerns (including ANCs and Indian tribes that have not been certified by SBA 

as small disadvantaged businesses), women-owned small business concerns, and for NASA 

only, Historically Black Colleges and Universities and Minority Institutions. Reporting 

shall be in accordance with this clause, or as provided in agency regulations; 

(v) Ensure that its subcontractors with subcontracting plans agree to submit the ISR and/or the 

SSR using eSRS; 

(vi) Provide its prime contract number, its DUNS number, and the email address of the 

Offeror’s official responsible for acknowledging receipt of or rejecting the ISRs, to all first-

tier subcontractors with subcontracting plans so they can enter this information into the 

eSRS when submitting their ISRs; and 

(vii) Require that each subcontractor with a subcontracting plan provide the prime contract 

number, its own DUNS number, and the email address of the subcontractor’s official 

responsible for acknowledging receipt of or rejecting the ISRs, to its subcontractors with 

subcontracting plans. 

(11) A description of the types of records that will be maintained concerning procedures that have 

been adopted to comply with the requirements and goals in the plan, including establishing 

source lists; and a description of the offeror’s efforts to locate small business, veteran-owned 

small business, service-disabled veteran-owned small business, HUBZone small business, small 

disadvantaged business, and women-owned small business concerns and award subcontracts to 

http://www.esrs.gov/
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them. The records shall include at least the following (on a plant-wide or company-wide basis, 

unless otherwise indicated): 

(i) Source lists (e.g., SAM), guides, and other data that identify small business, veteran-owned 

small business, service-disabled veteran-owned small business, HUBZone small business, 

small disadvantaged business, and women-owned small business concerns. 

(ii) Organizations contacted in an attempt to locate sources that are small business, veteran-

owned small business, service-disabled veteran-owned small business, HUBZone small 

business, small disadvantaged business, or women-owned small business concerns. 

(iii) Records on each subcontract solicitation resulting in an award of more than $150,000, 

indicating -- 

(A) Whether small business concerns were solicited and if not, why not; 

(B) Whether veteran-owned small business concerns were solicited and, if not, why not; 

(C) Whether service-disabled veteran-owned small business concerns were solicited and, if 

not, why not; 

(D) Whether HUBZone small business concerns were solicited and, if not, why not; 

(E) Whether small disadvantaged business concerns were solicited and if not, why not; 

(F) Whether women-owned small business concerns were solicited and if not, why not; and 

(G) If applicable, the reason award was not made to a small business concern. 

(iv) Records of any outreach efforts to contact -- 

(A) Trade associations; 

(B) Business development organizations; 

(C) Conferences and trade fairs to locate small, HUBZone small, small disadvantaged, 

service-disabled veteran-owned, and women-owned small business sources; and 

(D) Veterans service organizations. 

(v) Records of internal guidance and encouragement provided to buyers through -- 

(A) Workshops, seminars, training, etc., and 

(B) Monitoring performance to evaluate compliance with the program’s requirements. 

(vi) On a contract-by-contract basis, records to support award data submitted by the offeror to 

the Government, including the name, address, and business size of each subcontractor. 

Contractors having commercial plans need not comply with this requirement. 

(12) Assurances that the Offeror will make a good faith effort to acquire articles, equipment, supplies, 

services, or materials, or obtain the performance of construction work from the small business 

concerns that it used in preparing the bid or proposal, in the same or greater scope, amount, and 

quality used in preparing and submitting the bid or proposal. Responding to a request for a quote 

does not constitute use in preparing a bid or proposal. The Offeror used a small business concern 

in preparing the bid or proposal if-- 
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(i) The Offeror identifies the small business concern as a subcontractor in the bid or proposal or 

associated small business subcontracting plan, to furnish certain supplies or perform a 

portion of the subcontract; or 

(ii) The Offeror used the small business concern’s pricing or cost information or technical 

expertise in preparing the bid or proposal, where there is written evidence of an intent or 

understanding that the small business concern will be awarded a subcontract for the related 

work if the Offeror is awarded the contract. 

(13) Assurances that the Contractor will provide the Contracting Officer with a written explanation if 

the Contractor fails to acquire articles, equipment, supplies, services or materials or obtain the 

performance of construction work as described in (d)(12) of this clause. This written explanation 

must be submitted to the Contracting Officer within 30 days of contract completion. 

(14) Assurances that the Contractor will not prohibit a subcontractor from discussing with the 

Contracting Officer any material matter pertaining to payment to or utilization of a 

subcontractor. 

(15) Assurances that the offeror will pay its small business subcontractors on time and in accordance 

with the terms and conditions of the underlying subcontract, and notify the contracting officer 

when the prime contractor makes either a reduced or an untimely payment to a small business 

subcontractor (see 52.242-5). 

(e) In order to effectively implement this plan to the extent consistent with efficient contract 

performance, the Contractor shall perform the following functions: 

(1) Assist small business, veteran-owned small business, service-disabled veteran-owned small 

business, HUBZone small business, small disadvantaged business, and women-owned small 

business concerns by arranging solicitations, time for the preparation of bids, quantities, 

specifications, and delivery schedules so as to facilitate the participation by such concerns. Where 

the Contractor’s lists of potential small business, veteran-owned small business, service-disabled 

veteran-owned small business, HUBZone small business, small disadvantaged business, and 

women-owned small business subcontractors are excessively long, reasonable effort shall be 

made to give all such small business concerns an opportunity to compete over a period of time. 

(2) Provide adequate and timely consideration of the potentialities of small business, veteran-owned 

small business, service-disabled veteran-owned small business, HUBZone small business, small 

disadvantaged business, and women-owned small business concerns in all “make-or-buy” 

decisions. 

(3) Counsel and discuss subcontracting opportunities with representatives of small business, veteran-

owned small business, service-disabled veteran-owned small business, HUBZone small business, 

small disadvantaged business, and women-owned small business firms. 

(4) Confirm that a subcontractor representing itself as a HUBZone small business concern is certified 

by SBA as a HUBZone small business concern in accordance with 52.219-8(d)(2). 

(5) Provide notice to subcontractors concerning penalties and remedies for misrepresentations of 

business status as small, veteran-owned small business, HUBZone small, small disadvantaged or 

women-owned small business for the purpose of obtaining a subcontract that is to be included as 

part or all of a goal contained in the Contractor’s subcontracting plan. 
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(6) For all competitive subcontracts over the simplified acquisition threshold in which a small 

business concern received a small business preference, upon determination of the successful 

subcontract offeror, prior to award of the subcontract the Contractor must inform each 

unsuccessful small business subcontract offeror in writing of the name and location of the 

apparent successful offeror and if the successful subcontract offeror is a small business, veteran-

owned small business, service-disabled veteran-owned small business, HUBZone small business, 

small disadvantaged business, or women-owned small business concern. 

(7) Assign each subcontract the NAICS code and corresponding size standard that best describes the 

principal purpose of the subcontract. 

(f) A master subcontracting plan on a plant or division-wide basis that contains all the elements required 

by paragraph (d) of this clause, except goals, may be incorporated by reference as a part of the 

subcontracting plan required of the Offeror by this clause; provided -- 

(1) The master subcontracting plan has been approved; 

(2) The Offeror ensures that the master subcontracting plan is updated as necessary and provides 

copies of the approved master subcontracting plan, including evidence of its approval, to the 

Contracting Officer; and 

(3) Goals and any deviations from the master subcontracting plan deemed necessary by the 

Contracting Officer to satisfy the requirements of this contract are set forth in the individual 

subcontracting plan. 

(g) A commercial plan is the preferred type of subcontracting plan for contractors furnishing commercial 

items. The commercial plan shall relate to the offeror’s planned subcontracting generally, for both 

commercial and Government business, rather than solely to the Government contract. Once the 

Contractor’s commercial plan has been approved, the Government will not require another 

subcontracting plan from the same Contractor while the plan remains in effect, as long as the product 

or service being provided by the Contractor continues to meet the definition of a commercial item. 

A contractor with a commercial plan shall comply with the reporting requirements stated in paragraph 

(d)(10) of this clause by submitting one SSR in eSRS for all contracts covered by its commercial 

plan. This report shall be acknowledged or rejected in eSRS by the Contracting Officer who approved 

the plan. This report shall be submitted within 30 days after the end of the Government’s fiscal year. 

(h) Prior compliance of the offeror with other such subcontracting plans under previous contracts will be 

considered by the Contracting Officer in determining the responsibility of the offeror for award of the 

contract. 

(i) A contract may have no more than one subcontracting plan. When a modification exceeds the 

subcontracting plan threshold in 19.702(a), or an option is exercised, the goals of the existing 

subcontracting plan shall be amended to reflect any new subcontracting opportunities. When the goals 

in a subcontracting plan are amended, these goal changes do not apply retroactively. 

(j) Subcontracting plans are not required from subcontractors when the prime contract contains the 

clause at 52.212-5, Contract Terms and Conditions Required to Implement Statutes or Executive 

Orders—Commercial Items, or when the subcontractor provides a commercial item subject to the 

clause at 52.244-6, Subcontracts for Commercial Items, under a prime contract. 

(k) The failure of the Contractor or subcontractor to comply in good faith with (1) the clause of this 

contract entitled “Utilization Of Small Business Concerns,” or (2) an approved plan required by this 
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clause, shall be a material breach of the contract and may be considered in any past performance 

evaluation of the Contractor. 

(l) The Contractor shall submit ISRs and SSRs using the web-based eSRS at http://www.esrs.gov. 

Purchases from a corporation, company, or subdivision that is an affiliate of the Contractor or 

subcontractor are not included in these reports. Subcontract awards by affiliates shall be treated as 

subcontract awards by the Contractor. Subcontract award data reported by the Contractor and 

subcontractors shall be limited to awards made to their immediate next-tier subcontractors. Credit 

cannot be taken for awards made to lower tier subcontractors, unless the Contractor or subcontractor 

has been designated to receive a small business or small disadvantaged business credit from an ANC 

or Indian tribe. Only subcontracts involving performance in the United States or its outlying areas 

should be included in these reports with the exception of subcontracts under a contract awarded by 

the State Department or any other agency that has statutory or regulatory authority to require 

subcontracting plans for subcontracts performed outside the United States and its outlying areas. 

(1) ISR. This report is not required for commercial plans. The report is required for each contract 

containing an individual subcontract plan. 

(i) The report shall be submitted semi-annually during contract performance for the periods 

ending March 31 and September 30. A report is also required for each contract within 30 days 

of contract completion. Reports are due 30 days after the close of each reporting period, 

unless otherwise directed by the Contracting Officer. Reports are required when due, 

regardless of whether there has been any subcontracting activity since the inception of the 

contract or the previous reporting period. When the Contracting Officer rejects an ISR, the 

Contractor shall submit a corrected report within 30 days of receiving the notice of ISR 

rejection. 

(ii)  

(A) When a subcontracting plan contains separate goals for the basic contract and each 

option, as prescribed by FAR 19.704(c), the dollar goal inserted on this report shall be the 

sum of the base period through the current option; for example, for a report submitted 

after the second option is exercised, the dollar goal would be the sum of the goals for the 

basic contract, the first option, and the second option. 

(B) If a subcontracting plan has been added to the contract pursuant to 19.702(a)(3) or 

19.301-2(e), the Contractor’s achievements must be reported in the ISR on a cumulative 

basis from the date of incorporation of the subcontracting plan into the contract. 

(iii) When a subcontracting plan includes indirect costs in the goals, these costs must be included 

in this report. 

(iv) The authority to acknowledge receipt or reject the ISR resides— 

(A) In the case of the prime Contractor, with the Contracting Officer; and 

(B) In the case of a subcontract with a subcontracting plan, with the entity that awarded the 

subcontract. 

(2) SSR. 

(i) Reports submitted under individual contract plans. 

http://www.esrs.gov/
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(A) This report encompasses all subcontracting under prime contracts and subcontracts with 

an executive agency, regardless of the dollar value of the subcontracts. This report also 

includes indirect costs on a prorated basis when the indirect costs are excluded from the 

subcontracting goals. 

(B) The report may be submitted on a corporate, company or subdivision (e.g. plant or 

division operating as a separate profit center) basis, unless otherwise directed by the 

agency. 

(C) If the Contractor or a subcontractor is performing work for more than one executive 

agency, a separate report shall be submitted to each executive agency covering only that 

agency’s contracts, provided at least one of that agency’s contracts is over $700,000 

(over $1.5 million for construction of a public facility) and contains a subcontracting 

plan. For DoD, a consolidated report shall be submitted for all contracts awarded by 

military departments/agencies and/or subcontracts awarded by DoD prime contractors. 

(D) The report shall be submitted annually by October 30 for the twelve month period ending 

September 30. When a Contracting Officer rejects an SSR, the Contractor shall submit a 

revised report within 30 days of receiving the notice of SSR rejection. 

(E) Subcontract awards that are related to work for more than one executive agency shall be 

appropriately allocated. 

(F) The authority to acknowledge or reject SSRs in eSRS, including SSRs submitted by 

subcontractors with subcontracting plans, resides with the Government agency awarding 

the prime contracts unless stated otherwise in the contract. 

(ii) Reports submitted under a commercial plan. 

(A) The report shall include all subcontract awards under the commercial plan in effect 

during the Government’s fiscal year and all indirect costs. 

(B) The report shall be submitted annually, within thirty days after the end of the 

Government’s fiscal year. 

(C) If a Contractor has a commercial plan and is performing work for more than one 

executive agency, the Contractor shall specify the percentage of dollars attributable to 

each agency. 

(D) The authority to acknowledge or reject SSRs for commercial plans resides with the 

Contracting Officer who approved the commercial plan. 

(I.73) FAR 52.222-35 Equal Opportunity for Veterans (Oct 2015) 

(a) Definitions. As used in this clause—  

 “Active duty wartime or campaign badge veteran,” “Armed Forces service medal veteran,” “disabled 

veteran,” “protected veteran,” “qualified disabled veteran,” and “recently separated veteran” have the 

meanings given at FAR 22.1301.  

(b) Equal opportunity clause. The Contractor shall abide by the requirements of the equal opportunity 

clause at 41 CFR 60-300.5(a), as of March 24, 2014. This clause prohibits discrimination against 

qualified protected veterans, and requires affirmative action by the Contractor to employ and advance 

in employment qualified protected veterans. 

https://www.acquisition.gov/sites/default/files/current/far/html/Subpart%2022_13.html#wp1085590
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(c) Subcontracts. The Contractor shall insert the terms of this clause in subcontracts of $150,000 or more 

unless exempted by rules, regulations, or orders of the Secretary of Labor. The Contractor shall act as 

specified by the Director, Office of Federal Contract Compliance Programs, to enforce the terms, 

including action for noncompliance. Such necessary changes in language may be made as shall be 

appropriate to identify properly the parties and their undertakings. 

(I.74) FAR 52.222-36 Equal Opportunity for Workers with Disabilities (Jul 2014) 

(a) Equal opportunity clause. The Contractor shall abide by the requirements of the equal opportunity 

clause at 41 CFR 60-741.5(a), as of March 24, 2014. This clause prohibits discrimination against 

qualified individuals on the basis of disability, and requires affirmative action by the Contractor to 

employ and advance in employment qualified individuals with disabilities. 

(b) Subcontracts. The Contractor shall include the terms of this clause in every subcontract or purchase 

order in excess of $15,000 unless exempted by rules, regulations, or orders of the Secretary, so that 

such provisions will be binding upon each subcontractor or vendor. The Contractor shall act as 

specified by the Director, Office of Federal Contract Compliance Programs of the U.S. Department of 

Labor, to enforce the terms, including action for noncompliance. Such necessary changes in language 

may be made as shall be appropriate to identify properly the parties and their undertakings.  

(I.78) FAR 52.222-42 Statement of Equivalent Rates for Federal Hires (May 2014) 

In compliance with the Service Contract Labor Standards statute and the regulations of the Secretary of 

Labor (29 CFR part 4), this clause identifies the classes of service employees expected to be employed 

under the contract and states the wages and fringe benefits payable to each if they were employed by the 

contracting agency subject to the provisions of 5 U.S.C. 5341 or 5332. 

This Statement is for Information Only: It is not a Wage Determination (Please refer to Section J, 

Attachment J-9 for Wage Determinations applicable to this Contract) 

Table I-2. Classes of Service, Wage, and Fringe Benefits 

Classifications Grade Equivalent Pay 

Administrative Assistant GS-7 19.82 

Carpenter WG-9 24.64 

Computer Operator GS-6 17.84 

Electrician WG-10 26.26 

Engineering Technician GS-9 24.24 

Environmental Technician GS-7 19.82 

Forklift Operator WG-5 18.09 

Guard GS-5 16.00 

Heavy Equipment Operator WG-10 26.26 

HVAC WG-10 26.26 

Instrument Mechanic WG-10 26.26 

Janitor WG-2 13.06 
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Table I-2. Classes of Service, Wage, and Fringe Benefits 

Classifications Grade Equivalent Pay 

Laborer WG-2 13.06 

Machinist WG-10 26.26 

Motor Vehicle Operator WG-7 21.36 

Painter WG-9 24.64 

Pipefitter WG-10 26.26 

Receiving Clerk WG-4 16.44 

Secretary GS-6 17.84 

Technical Instructor GS-7 19.82 

Technical Writer GS-9 24.24 

Truck Driver WG-8 22.99 

Warehouse Specialist WG-5 18.09 

Water Treatment Operator WG-9 24.64 

Welder WG-10 26.26 

Note: The fringe benefit rate is $4.13/hour which is in addition to the above hourly rates. 

(I.87) FAR 52.223-9 Estimate of Percentage of Recovered Material Content for EPA 
 Designated Items (May 2008) 

(a) Definitions. As used in this clause— 

“Postconsumer material” means a material or finished product that has served its intended use and has 

been discarded for disposal or recovery, having completed its life as a consumer item. Postconsumer 

material is a part of the broader category of “recovered material.” 

“Recovered material” means waste materials and by-products recovered or diverted from solid waste, 

but the term does not include those materials and by-products generated from, and commonly reused 

within, an original manufacturing process. 

(b) The Contractor, on completion of this contract, shall: 

(1) Estimate the percentage of the total recovered material content for EPA designated item(s) 

delivered and/or used in contract performance, including, if applicable, the percentage of 

post-consumer material content; and 

(2) Submit this estimate to the Contracting Officer. 

(I.104) FAR 52.225-9 Buy American-Construction Materials (May 2014) 

(a) Definitions. As used in this clause: 

“Commercially available off-the-shelf (COTS) item” 
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(1) Means any item of supply (including construction material) that is: 

(i) A commercial item (as defined in paragraph (1) of the definition at FAR 2.101);  

(ii) Sold in substantial quantities in the commercial marketplace; and 

(iii) Offered to the Government, under a contract or subcontract at any tier, without modification, 

in the same form in which it is sold in the commercial marketplace; and 

(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural products and 

petroleum products.  

“Component” means an article, material, or supply incorporated directly into a construction material. 

“Construction material” means an article, material, or supply brought to the construction site by the 

Contractor or a subcontractor for incorporation into the building or work. The term also includes an 

item brought to the site preassembled from articles, materials, or supplies. However, emergency life 

safety systems, such as emergency lighting, fire alarm, and audio evacuation systems, that are discrete 

systems incorporated into a public building or work and that are produced as complete systems, are 

evaluated as a single and distinct construction material regardless of when or how the individual parts 

or components of those systems are delivered to the construction site. Materials purchased directly by 

the Government are supplies, not construction material. 

“Cost of components” means: 

(1) For components purchased by the Contractor, the acquisition cost, including transportation costs 

to the place of incorporation into the construction material (whether or not such costs are paid to a 

domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or 

(2) For components manufactured by the Contractor, all costs associated with the manufacture of the 

component, including transportation costs as described in paragraph (1) of this definition, plus 

allocable overhead costs, but excluding profit. Cost of components does not include any costs 

associated with the manufacture of the construction material. 

“Domestic construction material” means: 

(1) An unmanufactured construction material mined or produced in the United States; 

(2) A construction material manufactured in the United States, if: 

(i) The cost of its components mined, produced, or manufactured in the United States exceeds 

50 percent of the cost of all its components. Components of foreign origin of the same class 

or kind for which non-availability determinations have been made are treated as domestic; or 

(ii) The construction material is a COTS item. 

“Foreign construction material” means a construction material other than a domestic construction 

material. 

“United States” means the 50 States, the District of Columbia, and outlying areas. 

(b) Domestic preference. 

(1) This clause implements 41 U.S.C. chapter 83, Buy American, by providing a preference for 

domestic construction material. In accordance with 41 U.S.C. 1907, the component test of the 

https://www.acquisition.gov/sites/default/files/current/far/html/Subpart%202_1.html#wp1145508
http://uscode.house.gov/
http://uscode.house.gov/
http://uscode.house.gov/
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Buy American statute is waived for construction material that is a COTS item. 

(See FAR 12.505(a)(2)). The Contractor shall use only domestic construction material in 

performing this contract, except as provided in paragraphs (b)(2) and (b)(3) of this clause.  

(2) This requirement does not apply to information technology that is a commercial item or to the 

construction materials or components listed by the Government as follows: 

________________________________________________ 

[Contracting Officer to list applicable excepted materials or indicate “none”] 

(3) The Contracting Officer may add other foreign construction material to the list in paragraph 

(b)(2) of this clause if the Government determines that— 

(i) The cost of domestic construction material would be unreasonable. The cost of a particular 

domestic construction material subject to the requirements of the Buy American statute is 

unreasonable when the cost of such material exceeds the cost of foreign material by more 

than 6 percent; 

(ii) The application of the restriction of the Buy American statute to a particular construction 

material would be impracticable or inconsistent with the public interest; or 

(iii) The construction material is not mined, produced, or manufactured in the United States in 

sufficient and reasonably available commercial quantities of a satisfactory quality. 

(c) Request for determination of inapplicability of the Buy American statute. 

(1) (i) Any Contractor request to use foreign construction material in accordance with paragraph 

(b)(3) of this clause shall include adequate information for Government evaluation of the request, 

including: 

(A) A description of the foreign and domestic construction materials; 

(B) Unit of measure; 

(C) Quantity; 

(D) Price; 

(E) Time of delivery or availability; 

(F) Location of the construction project; 

(G) Name and address of the proposed supplier; and 

(H) A detailed justification of the reason for use of foreign construction materials cited in 

accordance with paragraph (b)(3) of this clause. 

(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a 

completed price comparison table in the format in paragraph (d) of this clause. 

(iii) The price of construction material shall include all delivery costs to the construction site and 

any applicable duty (whether or not a duty-free certificate may be issued). 

(iv) Any Contractor request for a determination submitted after contract award shall explain why 

the Contractor could not reasonably foresee the need for such determination and could not 

https://www.acquisition.gov/sites/default/files/current/far/html/Subpart%2012_5.html#wp1077123
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have requested the determination before contract award. If the Contractor does not submit a 

satisfactory explanation, the Contracting Officer need not make a determination. 

(2) If the Government determines after contract award that an exception to the Buy American statute 

applies and the Contracting Officer and the Contractor negotiate adequate consideration, the 

Contracting Officer will modify the contract to allow use of the foreign construction material. 

However, when the basis for the exception is the unreasonable price of a domestic construction 

material, adequate consideration is not less than the differential established in paragraph (b)(3)(i) 

of this clause. 

(3) Unless the Government determines that an exception to the Buy American statute applies, use of 

foreign construction material is noncompliant with the Buy American statute. 

(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on unreasonable cost, 

the Contractor shall include the following information and any applicable supporting data based on 

the survey of suppliers:  

Foreign and Domestic Construction Materials Price Comparison 

Construction Material Description Unit of Measure Quantity Price (Dollars) 

Item 1 

Foreign construction material _______ _______ _______ 

Domestic construction material _______ _______ _______ 

Item 2 

Foreign construction material _______ _______ _______ 

Domestic construction material 
   

(I.105) FAR 52.225-11 Buy American—Construction Materials Under Trade 
 Agreements (Oct 2016) 

(a) Definitions. As used in this clause—  

“Caribbean Basin country construction material” means a construction material that: 

(1) Is wholly the growth, product, or manufacture of a Caribbean Basin country; or 

(2) In the case of a construction material that consists in whole or in part of materials from another 

country, has been substantially transformed in a Caribbean Basin country into a new and different 

construction material distinct from the materials from which it was transformed. 

“Commercially available off-the-shelf (COTS) item”: 

(1) Means any item of supply (including construction material) that is— 

(i) A commercial item (as defined in paragraph (1) of the definition at FAR 2.101);  

(ii) Sold in substantial quantities in the commercial marketplace; and 

(iii) Offered to the Government, under a contract or subcontract at any tier, without modification, 

in the same form in which it is sold in the commercial marketplace; and 

(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural products and 

petroleum products.  

https://www.acquisition.gov/sites/default/files/current/far/html/Subpart%202_1.html#wp1145508
http://uscode.house.gov/
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“Component” means an article, material, or supply incorporated directly into a construction material. 

“Construction material” means an article, material, or supply brought to the construction site by the 

Contractor or subcontractor for incorporation into the building or work. The term also includes an item 

brought to the site preassembled from articles, materials, or supplies. However, emergency life safety 

systems, such as emergency lighting, fire alarm, and audio evacuation systems, that are discrete systems 

incorporated into a public building or work and that are produced as complete systems, are evaluated as a 

single and distinct construction material regardless of when or how the individual parts or components of 

those systems are delivered to the construction site. Materials purchased directly by the Government are 

supplies, not construction material. 

“Cost of components” means: 

(1) For components purchased by the Contractor, the acquisition cost, including transportation costs 

to the place of incorporation into the construction material (whether or not such costs are paid to a 

domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or 

(2) For components manufactured by the Contractor, all costs associated with the manufacture of the 

component, including transportation costs as described in paragraph (1) of this definition, plus 

allocable overhead costs, but excluding profit. Cost of components does not include any costs 

associated with the manufacture of the construction material. 

“Designated country” means any of the following countries: 

(1) A World Trade Organization Government Procurement Agreement (WTO GPA) country 

(Armenia, Aruba, Austria, Belgium, Bulgaria, Canada, Croatia, Cyprus, Czech Republic, 

Denmark, Estonia, Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland, Ireland, 

Israel, Italy, Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, 

Moldova, Montenegro, Netherlands, New Zealand, Norway, Poland, Portugal, Romania, 

Singapore, Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Taiwan, Ukraine, or United 

Kingdom); 

(2) A Free Trade Agreement (FTA) country (Australia, Bahrain, Canada, Chile, Colombia, Costa 

Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Korea (Republic of), Mexico, 

Morocco, Nicaragua, Oman, Panama, Peru, or Singapore); 

(3) A least developed country (Afghanistan, Angola, Bangladesh, Benin, Bhutan, Burkina Faso, 

Burundi, Cambodia, Central African Republic, Chad, Comoros, Democratic Republic of Congo, 

Djibouti, Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, 

Laos, Lesotho, Liberia, Madagascar, Malawi, Mali, Mauritania, Mozambique, Nepal, Niger, 

Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra Leone, Solomon Islands, Somalia, 

South Sudan, Tanzania, Timor-Leste, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or Zambia); or 

(4) A Caribbean Basin country (Antigua and Barbuda, Aruba, Bahamas, Barbados, Belize, Bonaire, 

British Virgin Islands, Curacao, Dominica, Grenada, Guyana, Haiti, Jamaica, Montserrat, Saba, 

St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, Sint Eustatius, Sint Maarten, or 

Trinidad and Tobago). 

“Designated country construction material” means a construction material that is a WTO GPA country 

construction material, an FTA country construction material, a least developed country construction 

material, or a Caribbean Basin country construction material. 

“Domestic construction material” means: 
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(1) An unmanufactured construction material mined or produced in the United States; 

(2) A construction material manufactured in the United States, if: 

(i) The cost of its components mined, produced, or manufactured in the United States exceeds 

50 percent of the cost of all its components. Components of foreign origin of the same class 

or kind for which non-availability determinations have been made are treated as domestic; or 

(ii) The construction material is a COTS item. 

“Foreign construction material” means a construction material other than a domestic construction 

material. 

“Free Trade Agreement country construction material” means a construction material that: 

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement (FTA) country; or 

(2) In the case of a construction material that consists in whole or in part of materials from another 

country, has been substantially transformed in a FTA country into a new and different 

construction material distinct from the materials from which it was transformed. 

“Least developed country construction material” means a construction material that: 

(1) Is wholly the growth, product, or manufacture of a least developed country; or 

(2) In the case of a construction material that consists in whole or in part of materials from another 

country, has been substantially transformed in a least developed country into a new and different 

construction material distinct from the materials from which it was transformed. 

“United States” means the 50 States, the District of Columbia, and outlying areas. 

“WTO GPA country construction material” means a construction material that— 

(1) Is wholly the growth, product, or manufacture of a WTO GPA country; or 

(2) In the case of a construction material that consists in whole or in part of materials from another 

country, has been substantially transformed in a WTO GPA country into a new and different 

construction material distinct from the materials from which it was transformed. 

(b) Construction materials. 

(1) This clause implements 41 U.S.C. chapter 83, by providing a preference for domestic 

construction material. In accordance with 41 U.S.C. 1907, the component test of the Buy 

American statute is waived for construction material that is a COTS item. 

(See FAR 12.505(a)(2)). In addition, the Contracting Officer has determined that the WTO GPA 

and Free Trade Agreements (FTAs) apply to this acquisition. Therefore, the Buy American 

restrictions are waived for designated country construction materials.  

(2) The Contractor shall use only domestic or designated country construction material in performing 

this contract, except as provided in paragraphs (b)(3) and (b)(4) of this clause. 

(3) The requirement in paragraph (b)(2) of this clause does not apply to information technology that 

is a commercial item or to the construction materials or components listed by the Government as 

follows:  

[To be determined by the Contracting Officer]  

http://uscode.house.gov/
http://uscode.house.gov/
https://www.acquisition.gov/sites/default/files/current/far/html/Subpart%2012_5.html#wp1077123
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(4) The Contracting Officer may add other foreign construction material to the list in paragraph 

(b)(3) of this clause if the Government determines that— 

(i) The cost of domestic construction material would be unreasonable. The cost of a particular 

domestic construction material subject to the restrictions of the Buy American statute is 

unreasonable when the cost of such material exceeds the cost of foreign material by more 

than 6 percent; 

(ii) The application of the restriction of the Buy American Act to a particular construction 

material would be impracticable or inconsistent with the public interest; or 

(iii) The construction material is not mined, produced, or manufactured in the United States in 

sufficient and reasonably available commercial quantities of a satisfactory quality. 

(c) Request for determination of inapplicability of the Buy American statute. 

(1) (i) Any Contractor request to use foreign construction material in accordance with paragraph 

(b)(4) of this clause shall include adequate information for Government evaluation of the request, 

including: 

(A) A description of the foreign and domestic construction materials; 

(B) Unit of measure; 

(C) Quantity; 

(D) Price; 

(E) Time of delivery or availability; 

(F) Location of the construction project; 

(G) Name and address of the proposed supplier; and 

(H) A detailed justification of the reason for use of foreign construction materials cited in 

accordance with paragraph (b)(3) of this clause. 

(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a 

completed price comparison table in the format in paragraph (d) of this clause. 

(iii) The price of construction material shall include all delivery costs to the construction site and 

any applicable duty (whether or not a duty-free certificate may be issued). 

(iv) Any Contractor request for a determination submitted after contract award shall explain why 

the Contractor could not reasonably foresee the need for such determination and could not 

have requested the determination before contract award. If the Contractor does not submit a 

satisfactory explanation, the Contracting Officer need not make a determination. 

(2) If the Government determines after contract award that an exception to the Buy American statute 

applies and the Contracting Officer and the Contractor negotiate adequate consideration, the 

Contracting Officer will modify the contract to allow use of the foreign construction material. 

However, when the basis for the exception is the unreasonable price of a domestic construction 

material, adequate consideration is not less than the differential established in paragraph (b)(4)(i) 

of this clause. 
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(3) Unless the Government determines that an exception to the Buy American statute applies, use of 

foreign construction material is noncompliant with the Buy American statute. 

(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on unreasonable cost, 

the Contractor shall include the following information and any applicable supporting data based on 

the survey of suppliers:  

Foreign and Domestic Construction Materials Price Comparison 

Construction Material Description 

Unit of  

Measure Quantity Price (Dollars)* 

Item 1 

Foreign construction material _______ _______ _______ 

Domestic construction material _______ _______ _______ 

Item 2 

Foreign construction material _______ _______ _______ 

Domestic construction material _______ _______ _______ 

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of response; if 

oral, attach summary.]  

[Include other applicable supporting information.]  

[* Include all delivery costs to the construction site and any applicable duty (whether or not a duty-free 

entry certificate is issued).]  

(I.142) FAR 52.244-2 Subcontracts (Oct 2010) – Alt I (Jun 2007) 

(a) Definitions. As used in this clause— 

“Approved purchasing system” means a Contractor’s purchasing system that has been reviewed and 

approved in accordance with Part 44 of the Federal Acquisition Regulation (FAR) 

“Consent to subcontract” means the Contracting Officer’s written consent for the Contractor to enter 

into a particular subcontract. 

“Subcontract” means any contract, as defined in FAR Subpart 2.1, entered into by a subcontractor to 

furnish supplies or services for performance of the prime contract or a subcontract. It includes, but is 

not limited to, purchase orders, and changes and modifications to purchase orders. 

(b) When this clause is included in a fixed-price type contract, consent to subcontract is required only on 

unpriced contract actions (including unpriced modifications or unpriced delivery orders), and only if 

required in accordance with paragraph (c) or (d) of this clause. 

(c) If the Contractor does not have an approved purchasing system, consent to subcontract is required for 

any subcontract that- 

(1) Is of the cost-reimbursement, time-and-materials, or labor-hour type; or 

(2) Is fixed-price and exceeds— 

(i) For a contract awarded by the Department of Defense, the Coast Guard, or the National 

Aeronautics and Space Administration, the greater of the simplified acquisition threshold or 5 

percent of the total estimated cost of the contract; or 
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(ii) For a contract awarded by a civilian agency other than the Coast Guard and the National 

Aeronautics and Space Administration, either the simplified acquisition threshold or 5 

percent of the total estimated cost of the contract. 

(d) If the Contractor has an approved purchasing system, the Contractor nevertheless shall obtain the 

Contracting Officer’s written consent before placing the following subcontracts: 

[The DOE Contracting Officer will issue a letter to the Contractor setting thresholds for consent to 

subcontract.]  

(e) (1) The Contractor shall notify the Contracting Officer reasonably in advance of placing any 

subcontract or modification thereof for which consent is required under paragraph (b), (c), or (d) of 

this clause, including the following information: 

(i) A description of the supplies or services to be subcontracted. 

(ii) Identification of the type of subcontract to be used. 

(iii) Identification of the proposed subcontractor. 

(iv) The proposed subcontract price. 

(v) The subcontractor’s current, complete, and accurate certified cost or pricing data and 

Certificate of Current Cost or Pricing Data, if required by other contract provisions. 

(vi) The subcontractor’s Disclosure Statement or Certificate relating to Cost Accounting 

Standards when such data are required by other provisions of this contract. 

(vii) A negotiation memorandum reflecting - 

(A) The principal elements of the subcontract price negotiations; 

(B) The most significant considerations controlling establishment of initial or revised prices; 

(C) The reason certified cost or pricing data were or were not required; 

(D) The extent, if any, to which the Contractor did not rely on the subcontractor’s certified 

cost or pricing data in determining the price objective and in negotiating the final price; 

(E) The extent to which it was recognized in the negotiation that the subcontractor’s certified 

cost or pricing data were not accurate, complete, or current; the action taken by the 

Contractor and the subcontractor; and the effect of any such defective data on the total 

price negotiated; 

(F) The reasons for any significant difference between the Contractor’s price objective and 

the price negotiated; and 

(G) A complete explanation of the incentive fee or profit plan when incentives are used. The 

explanation shall identify each critical performance element, management decisions used 

to quantify each incentive element, reasons for the incentives, and a summary of all trade-

off possibilities considered. 

(2) If the Contractor has an approved purchasing system and consent is not required under paragraph 

(c) or (d) of this clause, the Contractor nevertheless shall notify the Contracting Officer 

reasonably in advance of entering into any (i) cost-plus-fixed-fee subcontract, or (ii) fixed-price 
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subcontract that exceeds either the simplified acquisition threshold or 5 percent of the total 

estimated cost of this contract. The notification shall include the information required by 

paragraphs (e)(1)(i) through (e)(1)(iv) of this clause. 

(f) Unless the consent or approval specifically provides otherwise, neither consent by the Contracting 

Officer to any subcontract nor approval of the Contractor’s purchasing system shall constitute a 

determination - 

(1) Of the acceptability of any subcontract terms or conditions; 

(2) Of the allowability of any cost under this contract; or 

(3) To relieve the Contractor of any responsibility for performing this contract. 

(g) No subcontract or modification thereof placed under this contract shall provide for payment on a cost-

plus-a-percentage-of-cost basis, and any fee payable under cost-reimbursement type subcontracts 

shall not exceed the fee limitations in FAR 15.404-4(c)(4)(i). 

(h) The Contractor shall give the Contracting Officer immediate written notice of any action or suit filed 

and prompt notice of any claim made against the Contractor by any subcontractor or vendor that, in 

the opinion of the Contractor, may result in litigation related in any way to this contract, with respect 

to which the Contractor may be entitled to reimbursement from the Government. 

(i) The Government reserves the right to review the Contractor’s purchasing system as set forth in FAR 

Subpart 44.3. 

(j) Paragraphs (c) and (e) of this clause do not apply to the following subcontracts, which were evaluated 

during negotiations: [Not Applicable.] 

(I.151) FAR 52.247-67 Submission of Transportation Documents for Audit (Feb 2006) 

(a) The Contractor shall submit to the address identified below, for prepayment audit, transportation 

documents on which the United States will assume freight charges that were paid: 

(1) By the Contractor under a cost-reimbursement contract; and 

(2) By a first-tier subcontractor under a cost-reimbursement subcontract thereunder. 

(b) Cost-reimbursement Contractors shall only submit for audit those bills of lading with freight 

shipment charges exceeding $100. Bills under $100 shall be retained on-site by the Contractor and 

made available for on-site audits. This exception only applies to freight shipment bills and is not 

intended to apply to bills and invoices for any other transportation services. 

(c) Contractors shall submit the above referenced transportation documents to: 

[Contracting Officer identified in Section G] 

(I.157) FAR 52.250-2 SAFETY Act Coverage Not Applicable (Feb 2009) 

The Government has determined that for purposes of this solicitation the product(s) or service(s) being 

acquired by this action are neither presumptively nor actually entitled to a pre-determination that the 

products or services are qualified anti-terrorism technologies as that term is defined by the Support 

Anti-terrorism by Fostering Effective Technologies Act of 2002 (SAFETY Act), 6 U.S.C. 441-444. 

This determination does not prevent sellers of technologies from applying for SAFETY Act protections in 

other contexts. Proposals in which either acceptance or pricing is made contingent upon SAFETY Act 

http://uscode.house.gov/
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designation as a qualified anti-terrorism technology or SAFETY Act certification as an approved product 

for homeland security of the proposed product or service will not be considered for award. See Federal 

Acquisition Regulation Subpart 50.2. 

(I.161) DEAR 952.202-1 Definitions (Feb 2011) 

As prescribed in 902.201, insert the clause at 48 CFR 52.202-1, Definitions, in all contracts. 

The following shall be added to the clause as paragraph (c): 

(c) When a solicitation provision or contract clause uses a word or term that is defined in the Department 

of Energy Acquisition Regulation (DEAR) (48 CFR chapter 9), the word or term has the same 

meaning as the definition in 48 CFR 902.101 or the definition in the part, subpart, or section of 

48 CFR chapter 9 where the provision or clause is prescribed in effect at the time the solicitation was 

issued, unless an exception in (a) applies. 

(I.162) DEAR 952.203-70 Whistleblower Protection for Contractor Employees 
 (Dec 2000) 

(a) The Contractor shall comply with the requirements of “DOE Contractor Employee Protection 

Program” at 10 CFR part 708 for work performed on behalf of DOE directly related to activities at 

DOE-owned or-leased sites. 

(b) The Contractor shall insert or have inserted the substance of this clause, including this paragraph 

(b), in subcontracts at all tiers, for subcontracts involving work performed on behalf of DOE directly 

related to activities at DOE-owned or leased sites. 

(I.163) DEAR 952.204-2 Security Requirements (Aug 2016) 

(a) Responsibility. It is the Contractor’s duty to protect all classified information, special nuclear 

material, and other DOE property. The Contractor shall, in accordance with DOE security regulations 

and requirements, be responsible for protecting all classified information and all classified matter 

(including documents, material and special nuclear material) which are in the Contractor’s possession 

in connection with the performance of work under this contract against sabotage, espionage, loss or 

theft. Except as otherwise expressly provided in this contract, the Contractor shall, upon completion 

or termination of this contract, transmit to DOE any classified matter or special nuclear material in the 

possession of the Contractor or any person under the Contractor’s control in connection with 

performance of this contract. If retention by the Contractor of any classified matter is required after 

the completion or termination of the contract, the Contractor shall identify the items and classification 

levels and categories of matter proposed for retention, the reasons for the retention, and the proposed 

period of retention. If the retention is approved by the Contracting Officer, the security provisions of 

the contract shall continue to be applicable to the classified matter retained. Special nuclear material 

shall not be retained after the completion or termination of the contract. 

(b) Regulations. The Contractor agrees to comply with all security regulations and contract requirements 

of DOE as incorporated into the contract. 

(c) Definition of classified information. The term Classified Information means information that is 

classified as Restricted Data or Formerly Restricted Data under the Atomic Energy Act of 1954, or 

information determined to require protection against unauthorized disclosure under Executive Order 

12958, Classified National Security Information, as amended, or prior executive orders, which is 

identified as National Security Information. 

https://www.acquisition.gov/sites/default/files/current/far/html/Subpart%2050_2.html#wp1077774
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(d) Definition of restricted data. The term Restricted Data means all data concerning design, 

manufacture, or utilization of atomic weapons; production of special nuclear material; or use of 

special nuclear material in the production of energy, but excluding data declassified or removed from 

the Restricted Data category pursuant to 42 U.S.C. 2162 [Section 142, as amended, of the Atomic 

Energy Act of 1954]. 

(e) Definition of formerly restricted data. The term “Formerly Restricted Data” means information 

removed from the Restricted Data category based on a joint determination by DOE or its predecessor 

agencies and the Department of Defense that the information— 

(1) Relates primarily to the military utilization of atomic weapons; and  

(2) can be adequately protected as National Security Information. However, such information is 

subject to the same restrictions on transmission to other countries or regional defense 

organizations that apply to Restricted Data. 

(f) Definition of national security information. The term “National Security Information” means 

information that has been determined, pursuant to Executive Order 12958, Classified National 

Security Information, as amended, or any predecessor order, to require protection against 

unauthorized disclosure, and that is marked to indicate its classified status when in documentary 

form. 

(g) Definition of special nuclear material. The term “special nuclear material” means— 

(1) Plutonium, uranium enriched in the isotope 233 or in the isotope 235, and any other material 

which, pursuant to 42 U.S.C. 2071 [section 51 as amended, of the Atomic Energy Act of 1954] 

has been determined to be special nuclear material, but does not include source material; or  

(2) any material artificially enriched by any of the foregoing, but does not include source material. 

(h) Access authorizations of personnel.  

(1) The Contractor shall not permit any individual to have access to any classified information or 

special nuclear material, except in accordance with the Atomic Energy Act of 1954, and the 

DOE’s regulations and contract requirements applicable to the particular level and category of 

classified information or particular category of special nuclear material to which access is 

required. 

(2) The Contractor must conduct a thorough review, as defined at 48 CFR 904.401, of an uncleared 

applicant or uncleared employee, and must test the individual for illegal drugs, prior to selecting 

the individual for a position requiring a DOE access authorization. 

(i) A review must—Verify an uncleared applicant’s or uncleared employee’s educational 

background, including any high school diploma obtained within the past five years, and 

degrees or diplomas granted by an institution of higher learning; contact listed employers for 

the last three years and listed personal references; conduct local law enforcement checks 

when such checks are not prohibited by state or local law or regulation and when the 

uncleared applicant or uncleared employee resides in the jurisdiction where the Contractor is 

located; and conduct a credit check and other checks as appropriate. 

(ii) Contractor reviews are not required for an applicant for DOE access authorization who 

possesses a current access authorization from DOE or another Federal agency, or whose 

access authorization may be reapproved without a federal background investigation pursuant 
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to Executive Order 12968, Access to Classified Information (August 4, 1995), Sections 3.3(c) 

and (d). 

(iii) In collecting and using this information to make a determination as to whether it is 

appropriate to select an uncleared applicant or uncleared employee to a position requiring an 

access authorization, the Contractor must comply with all applicable laws, regulations, and 

Executive Orders, including those—(A) Governing the processing and privacy of an 

individual’s information, such as the Fair Credit Reporting Act, Americans with Disabilities 

Act (ADA), and Health Insurance Portability and Accountability Act; and (B) prohibiting 

discrimination in employment, such as under the ADA, Title VII and the Age Discrimination 

in Employment Act, including with respect to pre- and post-offer of employment disability 

related questioning. 

(iv) In addition to a review, each candidate for a DOE access authorization must be tested to 

demonstrate the absence of any illegal drug, as defined in 10 CFR 707.4. All positions 

requiring access authorizations are deemed testing designated positions in accordance with 10 

CFR part 707. All employees possessing access authorizations are subject to applicant, 

random or for cause testing for use of illegal drugs. DOE will not process candidates for a 

DOE access authorization unless their tests confirm the absence from their system of any 

illegal drug. 

(v) When an uncleared applicant or uncleared employee receives an offer of employment for a 

position that requires a DOE access authorization, the Contractor shall not place that 

individual in such a position prior to the individual’s receipt of a DOE access authorization, 

unless an approval has been obtained from the head of the cognizant local security office. If 

the individual is hired and placed in the position prior to receiving an access authorization, 

the uncleared employee may not be afforded access to classified information or matter or 

special nuclear material (in categories requiring access authorization) until an access 

authorization has been granted. 

(vi) The Contractor must maintain a record of information concerning each uncleared applicant or 

uncleared employee who is selected for a position requiring an access authorization. Upon 

request only, the following information will be furnished to the head of the cognizant local 

DOE Security Office: 

(A) The date(s) each Review was conducted; 

(B) Each entity that provided information concerning the individual; 

(C) A certification that the review was conducted in accordance with all applicable laws, 

regulations, and Executive Orders, including those governing the processing and privacy 

of an individual’s information collected during the review; 

(D) A certification that all information collected during the review was reviewed and 

evaluated in accordance with the Contractor’s personnel policies; and 

(E) The results of the test for illegal drugs. 

(i) Criminal liability. It is understood that disclosure of any classified information relating to the work or 

services ordered hereunder to any person not entitled to receive it, or failure to protect any classified 

information, special nuclear material, or other Government property that may come to the Contractor 

or any person under the Contractor’s control in connection with work under this contract, may subject 
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the Contractor, its agents, employees, or Subcontractors to criminal liability under the laws of the 

United States (see the Atomic Energy Act of 1954, 42 U.S.C. 2011 et seq.; 18 U.S.C. 793 and 794). 

(j) Foreign ownership, control, or influence. (1) The Contractor shall immediately provide the cognizant 

security office written notice of any change in the extent and nature of foreign ownership, control or 

influence over the Contractor which would affect any answer to the questions presented in the 

Standard Form (SF) 328, Certificate Pertaining to Foreign Interests, executed prior to award of this 

contract. The Contractor will submit the Foreign Ownership, Control or Influence (FOCI) information 

in the format directed by DOE. When completed the Contractor must print and sign one copy of the 

SF 328 and submit it to the Contracting Officer. In addition, any notice of changes in ownership or 

control which are required to be reported to the Securities and Exchange Commission, the Federal 

Trade Commission, or the Department of Justice, shall also be furnished concurrently to the 

Contracting Officer. 

(1) If a Contractor has changes involving foreign ownership, control, or influence, DOE must 

determine whether the changes will pose an undue risk to the common defense and security. In 

making this determination, DOE will consider proposals made by the Contractor to avoid or 

mitigate foreign influences. 

(2) If the cognizant security office at any time determines that the Contractor is, or is potentially, 

subject to foreign ownership, control, or influence, the Contractor shall comply with such 

instructions as the Contracting Officer shall provide in writing to protect any classified 

information or special nuclear material. 

(3) The Contracting Officer may terminate this contract for default either if the Contractor fails to 

meet obligations imposed by this clause or if the Contractor creates a foreign ownership, control, 

or influence situation in order to avoid performance or a termination for default. The Contracting 

Officer may terminate this contract for convenience if the Contractor becomes subject to foreign 

ownership, control, or influence and for reasons other than avoidance of performance of the 

contract, cannot, or chooses not to, avoid or mitigate the foreign ownership, control, or influence 

problem. 

(k) Employment announcements. When placing announcements seeking applicants for positions 

requiring access authorizations, the Contractor shall include in the written vacancy announcement, a 

notification to prospective applicants that reviews, and tests for the absence of any illegal drug as 

defined in 10 CFR 707.4, will be conducted by the employer and a background investigation by the 

Federal government may be required to obtain an access authorization prior to employment, and that 

subsequent reinvestigations may be required. If the position is covered by the Counterintelligence 

Evaluation Program regulations at 10 CFR part 709, the announcement should also alert applicants 

that successful completion of a counterintelligence evaluation may include a counterintelligence-

scope polygraph examination. 

(l) Flow down to subcontracts. The Contractor agrees to insert terms that conform substantially to the 

language of this clause, including this paragraph, in all subcontracts under its contract that will 

require subcontractor employees to possess access authorizations. Additionally, the Contractor must 

require such subcontractors to have an existing DOD or DOE facility clearance or submit a completed 

SF 328, Certificate Pertaining to Foreign Interests, as required in 48 CFR 952.204-73, Facility 

Clearance, and obtain a foreign ownership, control and influence determination and facility clearance 

prior to award of a subcontract. Information to be provided by a subcontractor pursuant to this clause 

may be submitted directly to the Contracting Officer. For purposes of this clause, subcontractor 

means any subcontractor at any tier and the term “Contracting Officer” means the DOE Contracting 
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Officer. When this clause is included in a subcontract, the term “Contractor” shall mean subcontractor 

and the term “contract” shall mean subcontract. 

(I.164) DEAR 952.204-70 Classification/Declassification (Sep 1997) 

In the performance of work under this contract, the Contractor or subcontractor shall comply with all 

provisions of the Department of Energy’s regulations and mandatory DOE directives which apply to work 

involving the classification and declassification of information, documents, or material. In this section, 

“information” means facts, data, or knowledge itself; “document” means the physical medium on or in 

which information is recorded; and “material” means a product or substance which contains or reveals 

information, regardless of its physical form or characteristics. Classified information is “Restricted Data” 

and “Formerly Restricted Data” (classified under the Atomic Energy Act of 1954, as amended) and 

“National Security Information” (classified under Executive Order 12958 or prior Executive Orders). 

The original decision to classify or declassify information is considered an inherently governmental 

function. For this reason, only Government personnel may serve as original classifiers, i.e., Federal 

Government Original Classifiers. Other personnel (Government or Contractor) may serve as derivative 

classifiers which involves making classification decisions based upon classification guidance which 

reflect decisions made by Federal Government Original Classifiers. 

The Contractor or subcontractor shall ensure that any document or material that may contain classified 

information is reviewed by either a Federal Government or a Contractor Derivative Classifier in 

accordance with classification regulations including mandatory DOE directives and 

classification/declassification guidance furnished to the Contractor by the Department of Energy to 

determine whether it contains classified information prior to dissemination. For information which is not 

addressed in classification/declassification guidance, but whose sensitivity appears to warrant 

classification, the Contractor or subcontractor shall ensure that such information is reviewed by a Federal 

Government Original Classifier. 

In addition, the Contractor or subcontractor shall ensure that existing classified documents 

(containing either Restricted Data or Formerly Restricted Data or National Security Information) which 

are in its possession or under its control are periodically reviewed by a Federal Government or Contractor 

Derivative Declassifier in accordance with classification regulations, mandatory DOE directives and 

classification/declassification guidance furnished to the Contractor by the Department of Energy to 

determine if the documents are no longer appropriately classified. Priorities for declassification review of 

classified documents shall be based on the degree of public and researcher interest and the likelihood of 

declassification upon review. Documents which no longer contain classified information are to be 

declassified. Declassified documents then shall be reviewed to determine if they are publicly releasable. 

Documents which are declassified and determined to be publicly releasable are to be made available to 

the public in order to maximize the public’s access to as much Government information as possible while 

minimizing security costs. 

The Contractor or subcontractor shall insert this clause in any subcontract which involves or may involve 

access to classified information. 

(I.165) DEAR 952.204-75 Public Affairs (Dec 2000) 

(a) The Contractor must cooperate with the Department in releasing unclassified information to the 

public and news media regarding DOE policies, programs, and activities relating to its effort under 

the contract. The responsibilities under this clause must be accomplished through coordination with 
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the Contracting Officer and appropriate DOE public affairs personnel in accordance with procedures 

defined by the Contracting Officer. 

(b) The Contractor is responsible for the development, planning, and coordination of proactive 

approaches for the timely dissemination of unclassified information regarding DOE activities onsite 

and offsite, including, but not limited to, operations and programs. Proactive public affairs programs 

may utilize a variety of communication media, including public workshops, meetings or hearings, 

open houses, newsletters, press releases, conferences, audio/visual presentations, speeches, forums, 

tours, and other appropriate stakeholder interactions. 

(c) The Contractor’s internal procedures must ensure that all releases of information to the public and 

news media are coordinated through, and approved by, a management official at an appropriate level 

within the Contractor’s organization. 

(d) The Contractor must comply with DOE procedures for obtaining advance clearances on oral, written, 

and audio/visual informational material prepared for public dissemination or use. 

(e) Unless prohibited by law, and in accordance with procedures defined by the Contracting Officer, the 

Contractor must notify the Contracting Officer and appropriate DOE public affairs personnel of 

communications or contacts with Members of Congress relating to the effort performed under the 

contract. 

(f) In accordance with procedures defined by the Contracting Officer, the Contractor must notify the 

Contracting Officer and appropriate DOE public affairs personnel of activities or situations that may 

attract regional or national news media attention and of non-routine inquiries from national news 

media relating to the effort performed under the contract. 

(g) In releases of information to the public and news media, the Contractor must fully and accurately 

identify the Contractor’s relationship to the Department and fully and accurately credit the 

Department for its role in funding programs and projects resulting in scientific, technical, and other 

achievements. 

(I.166) DEAR 952.204-77 Computer Security (Aug 2006) 

(a) Definitions: 

(1) Computer means desktop computers, portable computers, computer networks (including the DOE 

Network and local area networks at or controlled by DOE organizations), network devices, 

automated information systems, and or other related computer equipment owned by, leased, or 

operated on behalf of the DOE. 

(2) Individual means a DOE Contractor or subcontractor employee, or any other person who has been 

granted access to a DOE computer or to information on a DOE computer, and does not include a 

member of the public who sends an e-mail message to a DOE computer or who obtains 

information available to the public on DOE Web sites. 

(b) Access to DOE computers. A Contractor shall not allow an individual to have access to information 

on a DOE computer unless: 

(1) The individual has acknowledged in writing that the individual has no expectation of privacy in 

the use of a DOE computer; and 
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(2) The individual has consented in writing to permit access by an authorized investigative agency to 

any DOE computer used during the period of that individual’s access to information on a DOE 

computer, and for a period of three years thereafter. 

(c) No expectation of privacy. Notwithstanding any other provision of law (including any provision of 

law enacted by the Electronic Communications Privacy Act of 1986), no individual using a DOE 

computer shall have any expectation of privacy in the use of that computer. 

(d) Written records. The Contractor is responsible for maintaining written records for itself and 

subcontractors demonstrating compliance with the provisions of paragraph (b) of this section. 

The Contractor agrees to provide access to these records to the DOE, or its authorized agents, upon 

request. 

(e) Subcontracts. The Contractor shall insert this clause, including this paragraph (e), in subcontracts 

under this contract that may provide access to computers owned, leased or operated on behalf of the 

DOE. 

(I.167) DEAR 952.208-7 Tagging of Leased Vehicles (Apr 1984) 

(a) DOE intends to use U.S. Government license tags. 

(b) While it is the intention that vehicles leased hereunder shall operate on Federal tags, the DOE 

reserves the right to utilize State tags if necessary to accomplish its mission. Should State tags be 

required, the Contractor shall furnish the DOE the documentation required by the State to acquire 

such tags. 

(I.168) DEAR 952.208-70 Printing (Apr 1984) 

The Contractor shall not engage in, nor subcontract for, any printing (as that term is defined in Title I of 

the U.S. Government Printing and Binding Regulations in effect on the effective date of this contract) in 

connection with the performance of work under this contract. Provided, however, that performance of a 

requirement under this contract involving the duplication of less than 5,000 copies of a single unit, or no 

more than 25,000 units in the aggregate of multiple units, will not be deemed to be printing. A unit is 

defined as one sheet, size 8½ by 11 inches one side only, one color. A requirement is defined as a single 

publication document. 

(1) The term printing includes the following processes: composition, plate making, presswork, 

binding, microform publishing, or the end items produced by such processes. 

(2) If fulfillment of the contract will necessitate reproduction in excess of the limits set forth above, 

the Contractor shall notify the Contracting Officer in writing and obtain the Contracting Officer’s 

approval prior to acquiring on DOE’s behalf production, acquisition, and dissemination of printed 

matter. Such printing must be obtained from the Government Printing Office (GPO), a contract 

source designated by GPO or a Joint Committee on Printing authorized federal printing plant. 

(3) Printing services not obtained in compliance with this guidance will result in the cost of such 

printing being disallowed. 

(4) The Contractor will include in each of his subcontracts hereunder a provision substantially the 

same as this clause including this paragraph (4). 
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(I.169) DEAR 952.209-72 Organizational Conflicts of Interest (Aug 2009) – Alt I 
 (Feb 2011) 

(a) Purpose. The purpose of this clause is to ensure that the Contractor (1) is not biased because of its 

financial, contractual, organizational, or other interests which relate to the work under this contract, 

and (2) does not obtain any unfair competitive advantage over other parties by virtue of its 

performance of this contract. 

(b) Scope. The restrictions described herein shall apply to performance or participation by the Contractor 

and any of its affiliates or their successors in interest (hereinafter collectively referred to as 

“Contractor”) in the activities covered by this clause as a prime Contractor, subcontractor, cosponsor, 

joint venturer, consultant, or in any similar capacity. For the purpose of this clause, affiliation occurs 

when a business concern is controlled by or has the power to control another or when a third party has 

the power to control both. 

(1) Use of contractor’s work product.  

(i) The Contractor shall be ineligible to participate in any capacity in Department contracts, 

subcontracts, or proposals therefore (solicited and unsolicited) which stem directly from the 

Contractor’s performance of work under this contract for a period of [zero] years after the 

completion of this contract. Furthermore, unless so directed in writing by the Contracting 

Officer, the Contractor shall not perform any advisory and assistance services work under this 

contract on any of its products or services or the products or services of another firm if the 

Contractor is or has been substantially involved in their development or marketing. Nothing 

in this subparagraph shall preclude the Contractor from competing for follow-on contracts for 

advisory and assistance services. 

(ii) If, under this contract, the Contractor prepares a complete or essentially complete statement 

of work or specifications to be used in competitive acquisitions, the Contractor shall be 

ineligible to perform or participate in any capacity in any contractual effort which is based on 

such statement of work or specifications. The Contractor shall not incorporate its products or 

services in such statement of work or specifications unless so directed in writing by the 

Contracting Officer, in which case the restriction in this subparagraph shall not apply. 

(iii) Nothing in this paragraph shall preclude the Contractor from offering or selling its standard 

and commercial items to the Government.  

(2) Access to and use of information.  

(i) If the Contractor, in the performance of this contract, obtains access to information, such as 

Department plans, policies, reports, studies, financial plans, internal data protected by the 

Privacy Act of 1974 (5 U.S.C. 552a), or data which has not been released or otherwise made 

available to the public, the Contractor agrees that without prior written approval of the 

Contracting Officer it shall not— 

(A) Use such information for any private purpose unless the information has been released or 

otherwise made available to the public; 

(B) Compete for work for the Department based on such information for a period of six (6) 

months after either the completion of this contract or until such information is released or 

otherwise made available to the public, whichever is first; 
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(C) Submit an unsolicited proposal to the Government which is based on such information 

until one year after such information is released or otherwise made available to the 

public; and 

(D) Release such information unless such information has previously been released or 

otherwise made available to the public by the Department. 

(ii) In addition, the Contractor agrees that to the extent it receives or is given access to 

proprietary data, data protected by the Privacy Act of 1974 (5 U.S.C. 552a), or other 

confidential or privileged technical, business, or financial information under this contract, it 

shall treat such information in accordance with any restrictions imposed on such information. 

(iii) The Contractor may use technical data it first produces under this contract for its private 

purposes consistent with paragraphs (b)(2)(i) (A) and (D) of this clause and the patent, rights 

in data, and security provisions of this contract. 

(c) Disclosure after award.  

(1) The Contractor agrees that, if changes, including additions, to the facts disclosed by it prior to 

award of this contract, occur during the performance of this contract, it shall make an immediate 

and full disclosure of such changes in writing to the Contracting Officer. Such disclosure may 

include a description of any action which the Contractor has taken or proposes to take to avoid, 

neutralize, or mitigate any resulting conflict of interest. The Department may, however, terminate 

the contract for convenience if it deems such termination to be in the best interest of the 

Government. 

(2) In the event that the Contractor was aware of facts required to be disclosed or the existence of an 

actual or potential organizational conflict of interest and did not disclose such facts or such 

conflict of interest to the Contracting Officer, DOE may terminate this contract for default. 

(d) Remedies. For breach of any of the above restrictions or for nondisclosure or misrepresentation of 

any facts required to be disclosed concerning this contract, including the existence of an actual or 

potential organizational conflict of interest at the time of or after award, the Government may 

terminate the contract for default, disqualify the Contractor from subsequent related contractual 

efforts, and pursue such other remedies as may be permitted by law or this contract. 

(e) Waiver. Requests for waiver under this clause shall be directed in writing to the Contracting Officer 

and shall include a full description of the requested waiver and the reasons in support thereof. If it is 

determined to be in the best interests of the Government, the Contracting Officer may grant such a 

waiver in writing. 

(f) Subcontracts.  

(1) The Contractor shall include a clause, substantially similar to this clause, including this paragraph 

(f), in subcontracts expected to exceed the simplified acquisition threshold determined in 

accordance with 48 CFR part 13 and involving the performance of advisory and assistance 

services as that term is defined at 48 CFR 2.101. The terms “contract,” “Contractor,” and 

“contracting officer” shall be appropriately modified to preserve the Government’s rights. 

(2) Prior to the award under this contract of any such subcontracts for advisory and assistance 

services, the Contractor shall obtain from the proposed subcontractor consultant the disclosure 

required by 48 CFR 909.507-1, and shall determine in writing whether the interests disclosed 

present an actual or significant potential for an organizational conflict of interest. Where an actual 
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or significant potential organizational conflict of interest is identified, the Contractor shall take 

actions to avoid, neutralize, or mitigate the organizational conflict to the satisfaction of the 

Contractor. If the conflict cannot be avoided or neutralized, the Contractor must obtain the 

approval of the DOE Contracting Officer prior to entering into the subcontract. 

(I.170) DEAR 952.215-70 Key Personnel (Dec 2000) 

(a) The personnel listed below or elsewhere in this contract at Section H entitled, DOE-H-2070 Key 

Personnel – Alternate I (Oct 2014) (Revised) are considered essential to the work being performed 

under this contract. Before removing, replacing, or diverting any of the listed or specified personnel, 

the Contractor must: (1) Notify the Contracting Officer reasonably in advance; (2) submit justification 

(including proposed substitutions) in sufficient detail to permit evaluation of the impact on this 

contract; and (3) obtain the Contracting Officer’s written approval. Notwithstanding the foregoing, if 

the Contractor deems immediate removal or suspension of any member of its management team is 

necessary to fulfill its obligation to maintain satisfactory standards of employee competency, conduct, 

and integrity under the clause at 48 CFR 970.5203-3, Contractor’s Organization, the Contractor may 

remove or suspend such person at once, although the Contractor must notify Contracting Officer prior 

to or concurrently with such action. 

(b) The list of personnel may, with the consent of the contracting parties, be amended from time to time 

during the course of the contract to add or delete personnel. 

(I.171) DEAR 952.216-7 Allowable Cost and Payment (Feb 2011) 

As prescribed in 916.307(a), when contracting with a commercial organization modify paragraph (a) of 

the clause at 48 CFR 52.216-7 by adding the phrase “as supplemented by subpart 931.2 of the Department 

of Energy Acquisition Regulations (DEAR),” after 48 CFR subpart 31.2. 

(I.172) DEAR 952.217-70 Acquisition of Real Property (Mar 2011) 

(a) Notwithstanding any other provision of the contract, the prior approval of the Contracting Officer 

shall be obtained when, in performance of this contract, the Contractor acquires or proposes to 

acquire use of real property by: 

(1) Purchase, on the Government’s behalf or in the Contractor’s own name, with title eventually 

vesting in the Government. 

(2) Lease for which the Department of Energy will reimburse the incurred costs as a reimbursable 

contract cost.  

(3) Acquisition of temporary interest through easement, license or permit, and the Government funds 

the entire cost of the temporary interest. 

(b) Justification of and execution of any real property acquisitions shall be in accordance and compliance 

with directions provided by the Contracting Officer. 

(c) The substance of this clause, including this paragraph (c), shall be included in any subcontract 

occasioned by this contract under which property described in paragraph (a) of this clause shall be 

acquired. 
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(I.173) DEAR 952.223-71 Integration of Environment, Safety, and Health into Work 
 Planning and Execution (July 2009) 

As prescribed in 923.7003 the clause set forth at 970.5223-1 shall be included in all contracts and 

subcontracts for, and be made applicable to, work to be performed at a government-owned or leased 

facility where DOE has elected to assert its statutory authority to establish and enforce occupational 

safety and health standards applicable to the work conditions of contractor and subcontractor employees, 

and to the protection of the public health and safety. 

(I.174) DEAR 952.223-72 Radiation Protection and Nuclear Criticality (Apr 1984) 

The Contractor shall take all reasonable precautions in the performance of work under this contract to 

protect the safety and health of employees and of members of the public against the hazards of ionizing 

radiation and radioactive materials and shall comply with all applicable radiation protection and nuclear 

criticality safety standards and requirements (including reporting requirements) of DOE. The Contractor 

shall submit a management program and implementation plan to the Contracting Officer for review and 

approval within 30 days after the effective date of this contract or modification. In the event that the 

Contractor fails to comply with said standards and requirements of DOE, the Contracting Officer may, 

without prejudice to any other legal or contractual rights of DOE, issue an order stopping all or any part 

of the work. Thereafter, a start order for resumption of the work may be issued at the discretion of the 

Contracting Officer. The Contractor shall make no claim for an extension of time or for compensation or 

damages by reason of or in connection with such work stoppage. 

(I.175) DEAR 952.223-75 Preservation of Individual Occupational Radiation Exposure 
 Records (Apr 1984) 

Individual occupational radiation exposure records generated in the performance of work under this 

contract shall be generated and maintained by the contractor in accordance with 36 CFR Chapter XII, 

Subchapter B, “Records Management,” the National Archives and Records Administration 

(NARA) - approved DOE Records Disposition Schedules, and shall be operated as a DOE Privacy Act 

system of records, in accordance with the Privacy Act. 

(I.176) DEAR 952.225-71 Compliance With Export Control Laws and Regulations 
(Nov 2015) 

(a) The Contractor shall comply with all applicable export control laws and regulations. 

(b) The Contractor’s responsibility to comply with all applicable export control laws and regulations 

exists independent of, and is not established or limited by, the information provided by this clause. 

(c) Nothing in the terms of this contract adds to, changes, supersedes, or waives any of the requirements 

of applicable Federal laws, Executive Orders, and regulations, including but not limited to— 

(1) The Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.), as amended; 

(2) The Arms Export Control Act (22 U.S.C. 2751 et seq.); 

(3) The Export Administration Act of 1979 (50 U.S.C. app. 2401 et seq.), as continued under the 

International Emergency Economic Powers Act (Title II of Pub. L. 95-223, 91 Stat. 1626, 

October 28, 1977; 50 U.S.C. 1701 et seq.); 
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(4) Trading with the Enemy Act (50 U.S.C. App. 5(b), as amended by the Foreign Assistance Act of 

1961); 

(5) Assistance to Foreign Atomic Energy Activities (10 CFR part 810); 

(6) Export and Import of Nuclear Equipment and Material (10 CFR part 110); 

(7) International Traffic in Arms Regulations (ITAR) (22 CFR parts 120 through 130); 

(8) Export Administration Regulations (EAR) (15 CFR Parts 730 through 774); and 

(9) The regulations administered by the Office of Foreign Assets Control of the Department of the 

Treasury (31 CFR parts 500 through 598). 

(d) In addition to the Federal laws and regulations cited above, National Security Decision Directive 

(NSDD) 189, National Policy on the Transfer of Scientific, Technical, and Engineering Information, 

establishes a national policy that, to the maximum extent possible, the products of fundamental 

research shall remain unrestricted. NSDD 189 provides that no restrictions may be placed upon the 

conduct or reporting of federally funded fundamental research that has not received national security 

classification, except as provided in applicable U.S. statutes. As a result, contracts confined to the 

performance of unclassified fundamental research generally do not involve any export-controlled 

activities.  

NSDD 189 does not take precedence over statutes. NSDD 189 does not exempt any research from 

statutes that apply to export controls such as the Atomic Energy Act, as amended; the Arms Export 

Control Act; the Export Administration Act of 1979, as amended; or the U.S. International 

Emergency Economic Powers Act, or regulations that implement parts of those statutes (e.g., the 

ITAR, the EAR, 10 CFR part 110 and 10 CFR part 810). Thus, if items (e.g., commodities, software 

or technologies) that are controlled by U.S. export control laws or regulations are used to conduct 

research or are generated as part of the research efforts, export control laws and regulations apply to 

the controlled items. 

(e) The Contractor shall include the substance of this clause, including this paragraph (e), in all 

solicitations and subcontracts. 

(I.177) DEAR 952.226-74 Displaced Employee Hiring Preference (Jun 1997) 

(a) Definition. Eligible employee means a current or former employee of a contractor or subcontractor 

employed at a Department of Energy Defense Nuclear Facility (1) whose position of employment has 

been, or will be, involuntarily terminated (except if terminated for cause), (2) who has also met the 

eligibility criteria contained in the Department of Energy guidance for contractor work force 

restructuring, as may be amended or supplemented from time to time, and (3) who is qualified for a 

particular job vacancy with the Department or one of its contractors with respect to work under its 

contract with the Department at the time the particular position is available. 

(b) Consistent with Department of Energy guidance for contractor work force restructuring, as may be 

amended or supplemented from time to time, the Contractor agrees that it will provide a preference in 

hiring to an eligible employee to the extent practicable for work performed under this contract. 

(c) The requirements of this clause shall be included in subcontracts at any tier (except for subcontracts 

for commercial items pursuant to 41 U.S.C. 403) expected to exceed $500,000. 
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(I.178) DEAR 952.227-82 Rights to Proposal Data (Apr 1994) 

Except for technical data contained on pages that include the proprietary data legends required by FAR 

52.215-1(e) or that contain any financial information and all pages in Volumes I and III regardless of 

whether or not they are so labeled, and other than pages labeled as tables of contents, title pages or list of 

acronyms of the contractor’s proposal dated November 19, 2018 which are asserted by the contractor as 

being proprietary data, it is agreed that, as a condition of the award of this contract, and notwithstanding 

the provisions of any notice appearing on the proposal, the Government shall have the right to use, 

duplicate, disclose and have others do so for any purpose whatsoever, the technical data contained in the 

proposal upon which this contract is based. 

(I.179) DEAR 952.231-71 Insurance-Litigation and Claims (Jul 2013) 

(a) The contractor must comply with 10 CFR part 719, contractor Legal Management Requirements, if 

applicable. 

(b) (1) Except as provided in paragraph (b)(2) of this clause, the contractor shall procure and maintain 

 such bonds and insurance as required by law or approved in writing by the Contracting Officer. 

(2) The contractor may, with the approval of the Contracting Officer, maintain a self- insurance 

program in accordance with FAR 28.308; provided that, with respect to workers’ compensation, 

the contractor is qualified pursuant to statutory authority. 

(3) All bonds and insurance required by this clause shall be in a form and amount and for those 

periods as the Contracting Officer may require or approve and with sureties and insurers 

approved by the Contracting Officer. 

(c) The contractor agrees to submit for the Contracting Officer’s approval, to the extent and in the 

manner required by the Contracting Officer, any other bonds and insurance that are maintained by 

the contractor in connection with the performance of this contract and for which the contractor seeks 

reimbursement. If an insurance cost (whether a premium for commercial insurance or related to 

self-insurance) includes a portion covering costs made unallowable elsewhere in the contract, and 

the share of the cost for coverage for the unallowable cost is determinable, the portion of the cost 

that is otherwise an allowable cost under this contract is reimbursable to the extent determined by 

the Contracting Officer. 

(d) Except as provided in paragraph (f) of this clause, or specifically disallowed elsewhere in this 

contract, the contractor shall be reimbursed— 

(1) For that portion of the reasonable cost of bonds and insurance allocable to this contract required 

in accordance with contract terms or approved under this clause, and 

(2) For liabilities (and reasonable expenses incidental to such liabilities, including litigation costs) to 

third persons not compensated by insurance without regard to the limitation of cost or limitation 

of funds clause of this contract. 

(e) The Government’s liability under paragraph (d) of this clause is subject to the availability of 

appropriated funds. Nothing in this contract shall be construed as implying that the Congress will, at 

a later date, appropriate funds sufficient to meet deficiencies. 

(f) (1) Notwithstanding any other provision of this contract, the contractor shall not be reimbursed for 

liabilities to third parties, including contractor employees, and directly associated costs which may 

include but are not limited to litigation costs, counsel fees, judgment and settlements— 
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(i) Which are otherwise unallowable by law or the provisions of this contract, including the cost 

reimbursement limitations contained in 48 CFR part 970.31, as supplemented by 48 CFR part 

931; 

(ii) For which the contractor has failed to insure or to maintain insurance as required by law, this 

contract, or by the written direction of the Contracting Officer; or 

(iii) Which were caused by contractor managerial personnel’s— 

(A) Willful misconduct 

(B) Lack of good faith 

(C) Failure to exercise prudent business judgment, which means failure to act in the same manner 

as a prudent person in the conduct of competitive business; or, in the case of a non-profit 

educational institution, failure to act in the manner that a prudent person would under the 

circumstances prevailing at the time the decision to incur the cost is made. 

(2) The term “contractor’s managerial personnel” is defined in the Property clause in this contract. 

(g) (1) All litigation costs, including counsel fees, judgments and settlements shall be segregated and 

accounted for by the contractor separately. If the Contracting Officer provisionally disallows such 

costs, then the contractor may not use funds advanced by DOE under the contract to finance the 

litigation. 

(2) Punitive damages are not allowable unless the act or failure to act which gave rise to the liability 

resulted from compliance with specific terms and conditions of the contract or written 

instructions from the Contracting Officer. 

(3) The portion of the cost of insurance obtained by the contractor that is allocable to coverage of 

liabilities referred to in paragraph (f) of this clause is not allowable. 

(h) The contractor may at its own expense and not as an allowable cost procure for its own protection 

insurance to compensate the contractor for any unallowable or non- reimbursable costs incurred in 

connection with contract performance. 

(I.180) DEAR 952.242-70 Technical Direction (Dec 2000) 

(a) Performance of the work under this contract shall be subject to the technical direction of the DOE 

Contracting Officer’s Representative (COR). The term “technical direction” is defined to include, 

without limitation:  

(1) Providing direction to the Contractor that redirects contract effort, shift work emphasis between 

work areas or tasks, require pursuit of certain lines of inquiry, fill in details, or otherwise serve to 

accomplish the contractual Statement of Work.  

(2) Providing written information to the Contractor that assists in interpreting drawings, 

specifications, or technical portions of the work description.  

(3) Reviewing and, where required by the contract, approving, technical reports, drawings, 

specifications, and technical information to be delivered by the Contractor to the Government.  

(b) The Contractor will receive a copy of the written COR designation from the Contracting Officer. 

It will specify the extent of the COR’s authority to act on behalf of the Contracting Officer.  



HANFORD MISSION ESSENTIAL SERVICES CONTRACT  SECTION I 
CONTRACT NO. 89303320DEM000031           MOD P00014 

I-52 

(c) Technical direction must be within the scope of work stated in the contract. The COR does not have 

the authority to, and may not, issue any technical direction that—  

(1) Constitutes an assignment of additional work outside the Statement of Work;  

(2) Constitutes a change as defined in the contract clause entitled “Changes;”  

(3) In any manner causes an increase or decrease in the total estimated contract cost, the fee (if any), 

or the time required for contract performance;  

(4) Changes any of the expressed terms, conditions or specifications of the contract; or  

(5) Interferes with the Contractor’s right to perform the terms and conditions of the contract.  

(d) All technical direction shall be issued in writing by the COR.  

(e) The Contractor must proceed promptly with the performance of technical direction duly issued by the 

COR in the manner prescribed by this clause and within its authority under the provisions of this 

clause. If, in the opinion of the Contractor, any instruction or direction by the COR falls within one of 

the categories defined in (c)(1) through (c)(5) of this clause, the Contractor must not proceed and 

must notify the Contracting Officer in writing within five (5) working days after receipt of any such 

instruction or direction and must request the Contracting Officer to modify the contract accordingly. 

Upon receiving the notification from the Contractor, the Contracting Officer must—  

(1) Advise the Contractor in writing within thirty (30) days after receipt of the Contractor’s letter that 

the technical direction is within the scope of the contract effort and does not constitute a change 

under the Changes clause of the contract;  

(2) Advise the Contractor in writing within a reasonable time that the Government will issue a 

written change order; or  

(3) Advise the Contractor in writing within a reasonable time not to proceed with the instruction or 

direction of the COR.  

(f) A failure of the Contractor and Contracting Officer either to agree that the technical direction is 

within the scope of the contract or to agree upon the contract action to be taken with respect to the 

technical direction will be subject to the provisions of the clause entitled “Disputes.”  

(I.181) DEAR 952.245-5 Government Property (Cost-Reimbursement, 
 Time-and-Material, or Labor-Hour Contracts) (Dec 2012) 

Modify FAR 52.245-1 by adding “and DOE Acquisition Regulation Subpart 945.5” after the reference to 

FAR Subpart 45.5 in paragraphs (e)(1) and (e)(2) of the clause. 

(I.182) DEAR 952.247-70 Foreign Travel (Jun 2010) 

Contractor foreign travel shall be conducted pursuant to the requirements contained in Department of 

Energy (DOE) Order 551.1C, Official Foreign Travel, or its successor in effect at the time of award. 

(I.183) DEAR 952.250-70 Nuclear Hazards Indemnity Agreement (Aug 2016) 

(a) Authority. This clause is incorporated into this contract pursuant to the authority contained in 

subsection 170d. of the Atomic Energy Act of 1954, as amended (hereinafter called the Act.) 

(b) Definitions. The definitions set out in the Act shall apply to this clause. 
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(c) Financial protection. Except as hereafter permitted or required in writing by DOE, the Contractor will 

not be required to provide or maintain, and will not provide or maintain at Government expense, any 

form of financial protection to cover public liability, as described in paragraph (d)(2) below. 

DOE may, however, at any time require in writing that the Contractor provide and maintain financial 

protection of such a type and in such amount as DOE shall determine to be appropriate to cover such 

public liability, provided that the costs of such financial protection are reimbursed to the Contractor 

by DOE. 

(d) (1) Indemnification. To the extent that the Contractor and other persons indemnified are not 

compensated by any financial protection permitted or required by DOE, DOE will indemnify the 

Contractor and other persons indemnified against (i) claims for public liability as described in 

subparagraph (d)(2) of this clause; and (ii) such legal costs of the Contractor and other persons 

indemnified as are approved by DOE, provided that DOE’s liability, including such legal costs, 

shall not exceed the amount set forth in section 170e.(1)(B) of the Act in the aggregate for each 

nuclear incident or precautionary evacuation occurring within the United States or $100 million 

in the aggregate for each nuclear incident occurring outside the United States, irrespective of the 

number of persons indemnified in connection with this contract. 

(2) The public liability referred to in subparagraph (d)(1) of this clause is public liability as defined in 

the Act which (i) arises out of or in connection with the activities under this contract, including 

transportation; and (ii) arises out of or results from a nuclear incident or precautionary 

evacuation, as those terms are defined in the Act. 

(e) (1) Waiver of defenses. In the event of a nuclear incident, as defined in the Act, arising out of nuclear 

waste activities, as defined in the Act, the Contractor, on behalf of itself and other persons 

indemnified, agrees to waive any issue or defense as to charitable or governmental immunity. 

(2) In the event of an extraordinary nuclear occurrence which: 

(i) Arises out of, results from, or occurs in the course of the construction, possession, or 

operation of a production or utilization facility; or 

(ii) Arises out of, results from, or occurs in the course of transportation of source material, 

by-product material, or special nuclear material to or from a production or utilization facility; 

or 

(iii) Arises out of or results from the possession, operation, or use by the Contractor or a 

subcontractor of a device utilizing special nuclear material or by-product material, during the 

course of the contract activity; or 

(iv) Arises out of, results from, or occurs in the course of nuclear waste activities, the Contractor, 

on behalf of itself and other persons indemnified, agrees to waive— 

(A) Any issue or defense as to the conduct of the claimant (including the conduct of persons 

through whom the claimant derives its cause of action) or fault of persons indemnified, 

including, but not limited to: 

(1) Negligence 

(2) Contributory negligence 

(3) Assumption of risk 



HANFORD MISSION ESSENTIAL SERVICES CONTRACT  SECTION I 
CONTRACT NO. 89303320DEM000031           MOD P00014 

I-54 

(4) Unforeseeable intervening causes, whether involving the conduct of a third person or 

an act of God. 

(B) Any issue or defense as to charitable or governmental immunity; and 

(C) Any issue or defense based on any statute of limitations, if suit is instituted within 3 years 

from the date on which the claimant first knew, or reasonably could have known, of his 

injury or change and the cause thereof. The waiver of any such issue or defense shall be 

effective regardless of whether such issue or defense may otherwise be deemed 

jurisdictional or relating to an element in the cause of action. The waiver shall be 

judicially enforceable in accordance with its terms by the claimant against the person 

indemnified. 

(v) The term extraordinary nuclear occurrence means an event which DOE has determined to be 

an extraordinary nuclear occurrence as defined in the Act. A determination of whether or not 

there has been an extraordinary nuclear occurrence will be made in accordance with the 

procedures in 10 CFR part 840. 

(vi) For the purposes of that determination, offsite as that term is used in 10 CFR part 840 means 

away from “the contract location” which phrase means any DOE facility, installation, or site 

at which contractual activity under this contract is being carried on, and any 

contractor-owned or controlled facility, installation, or site at which the Contractor is engaged 

in the performance of contractual activity under this contract. 

(3) The waivers set forth above: 

(i) Shall be effective regardless of whether such issue or defense may otherwise be deemed 

jurisdictional or relating to an element in the cause of action; 

(ii) Shall be judicially enforceable in accordance with its terms by the claimant against the 

person indemnified; 

(iii) Shall not preclude a defense based upon a failure to take reasonable steps to mitigate 

damages; 

(iv) Shall not apply to injury or damage to a claimant or to a claimant’s property which is 

intentionally sustained by the claimant or which results from a nuclear incident 

intentionally and wrongfully caused by the claimant; 

(v) Shall not apply to injury to a claimant who is employed at the site of and in connection with 

the activity where the extraordinary nuclear occurrence takes place, if benefits therefor are 

either payable or required to be provided under any workmen’s compensation or 

occupational disease law; 

(vi) Shall not apply to any claim resulting from a nuclear incident occurring outside the United 

States; 

(vii) Shall be effective only with respect to those obligations set forth in this clause and in 

insurance policies, contracts or other proof of financial protection; and 

(viii) Shall not apply to, or prejudice the prosecution or defense of, any claim or portion of claim 

which is not within the protection afforded under (A) the limit of liability provisions under 

subsection 170e. of the Act, and (B) the terms of this agreement and the terms of insurance 

policies, contracts, or other proof of financial protection. 
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(f) Notification and litigation of claims. The Contractor shall give immediate written notice to DOE of 

any known action or claim filed or made against the Contractor or other person indemnified for public 

liability as defined in paragraph (d)(2). Except as otherwise directed by DOE, the Contractor shall 

furnish promptly to DOE, copies of all pertinent papers received by the Contractor or filed with 

respect to such actions or claims. DOE shall have the right to, and may collaborate with, the 

Contractor and any other person indemnified in the settlement or defense of any action or claim and 

shall have the right to (1) require the prior approval of DOE for the payment of any claim that DOE 

may be required to indemnify hereunder; and (2) appear through the Attorney General on behalf of 

the Contractor or other person indemnified in any action brought upon any claim that DOE may be 

required to indemnify hereunder, take charge of such action, and settle or defend any such action. 

If the settlement or defense of any such action or claim is undertaken by DOE, the Contractor or other 

person indemnified shall furnish all reasonable assistance in effecting a settlement or asserting a 

defense. 

(g) Continuity of DOE obligations. The obligations of DOE under this clause shall not be affected by any 

failure on the part of the Contractor to fulfill its obligation under this contract and shall be unaffected 

by the death, disability, or termination of existence of the Contractor, or by the completion, 

termination or expiration of this contract. 

(h) Effect of other clauses. The provisions of this clause shall not be limited in any way by, and shall be 

interpreted without reference to, any other clause of this contract, including the clause entitled 

Contract Disputes, provided, however, that this clause shall be subject to the clauses entitled 

Covenant Against Contingent Fees, and Accounts, records, and inspection, and any provisions that 

are later added to this contract as required by applicable Federal law, including statutes, executive 

orders and regulations, to be included in Nuclear Hazards Indemnity Agreements. 

(i) Civil penalties. The Contractor and its subcontractors and suppliers who are indemnified under the 

provisions of this clause are subject to civil penalties, pursuant to 234A of the Act, for violations of 

applicable DOE nuclear-safety related rules, regulations, or orders. 

(j) Criminal penalties. Any individual director, officer, or employee of the Contractor or of its 

subcontractors and suppliers who are indemnified under the provisions of this clause are subject to 

criminal penalties, pursuant to 223(c) of the Act, for knowing and willful violation of the Atomic 

Energy Act of 1954, as amended, and applicable DOE nuclear safety-related rules, regulations or 

orders which violation results in, or, if undetected, would have resulted in a nuclear incident. 

(k) Inclusion in subcontracts. The Contractor shall insert this clause in any subcontract which may 

involve the risk of public liability, as that term is defined in the Act and further described in 

paragraph (d)(2) above. However, this clause shall not be included in subcontracts in which the 

subcontractor is subject to Nuclear Regulatory Commission (NRC) financial protection requirements 

under section 170b. of the Act or NRC agreements of indemnification under section 170c. of the Act 

for the activities under the subcontract. 

Effective Date 

( ) See note II below for instructions related to this section on Effective Date. 

Relationship to General Indemnity 

( ) See note III below for instructions related to this section on Relationship to General Indemnity. 

NOTE I 
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Paragraph (i) of the clause will be replaced with “Reserved” in contracts specifically exempted from 

civil penalties by section 234 of the Act. That subsection provides that the following DOE contractors 

are not subject to the assessment of civil penalties: 

(1) The University of Chicago (and any subcontractors or suppliers thereto) for activities associated 

with Argonne National Laboratory; 

(2) The University of California (and any subcontractors or suppliers thereto) for activities associated 

with Los Alamos National Laboratory, Lawrence Livermore National Laboratory, and Lawrence 

Berkeley National Laboratory; 

(3) American Telephone and Telegraph Company and its subsidiaries (and any subcontractors or 

suppliers thereto) for activities associated with Sandia National Laboratories; 

(4) Universities Research Association, Inc. (and any subcontractors or suppliers thereto) for activities 

associated with FERMI National Laboratory: 

(5) Princeton University (and any subcontractor or suppliers thereto) for activities associated with 

Princeton Plasma Physics Laboratory; 

(6) The Associated Universities, Inc. (and any subcontractors or suppliers thereto) for activities 

associated with the Brookhaven National Laboratory; and 

(7) Battelle Memorial Institute (and any subcontractors or suppliers thereto) for activities associated 

with Pacific Northwest Laboratory. 

Note II 

Contracts with an effective date after the date of June 12, 1996, do not require the effective date provision 

in this clause. Delete the title. 

Use the EFFECTIVE DATE title and the following language, for those contracts: 

“( ) This indemnity agreement shall be applicable with respect to nuclear incidents occurring on or after 

__.” 

(1) Those that contained an indemnity pursuant to Public Law 85-840 prior to August 20, 1988, 

include the effective date provision above, inserting the effective date of the contract modification 

that replaced the Public Law 85-804 indemnity with an interim Price-Anderson based indemnity. 

Pursuant to the Price-Anderson Amendments Act, this substitution must have taken place by 

February 20, 1989. 

(2) Those that contained, and continue to contain, either of the previous Nuclear Hazards Indemnity 

clauses, include the effective date provision above, inserting “August 20, 1988.” 

(3) Those with an effective date between August 20, 1988, and the date of the Final Rule, that (a) had 

“interim coverage” or (b) did not have “interim coverage” but have now been determined to be 

covered under the PAAA, include the effective date provision above, inserting the contract 

effective date. 

NOTE III 

The following alternate will be added to the above Nuclear Hazards Indemnity Agreement clause for all 

contracts that contain a general authority indemnity pursuant to 950.7101. Caution: Be aware that for 

contracts that will have this provision added which do not contain an effective date provision, this 
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paragraph shall be marked (1). In the event an Effective Date provision has been included, it shall be 

market (m). 

“( ) To the extent that the Contractor is compensated by any financial protection, or is indemnified pursuant 

to this clause, or is effectively relieved of public liability by an order or orders limiting same, pursuant to 

170e of the Act, the provisions of the clause providing general authority indemnity shall not apply.” 

(I.184) DEAR 952.251-70 Contractor Employee Travel Discounts (Aug 2009) 

(a) The Contractor shall take advantage of travel discounts offered to Federal Contractor employee 

travelers by AMTRAK, hotels, motels, or car rental companies, when use of such discounts would 

result in lower overall trip costs and the discounted services are reasonably available. Vendors 

providing these services may require the Contractor employee to furnish them a letter of identification 

signed by the authorized Contracting Officer. 

(b) Contracted airlines. Contractors are not eligible for GSA contract city pair fares. 

(c) Discount rail service. AMTRAK voluntarily offers discounts to Federal travelers on official business 

and sometimes extends those discounts to Federal contractor employees. 

(d) Hotels/motels. Many lodging providers extend their discount rates for Federal employees to Federal 

contractor employees. 

(e) Car rentals. The Surface Deployment and Distribution Command (SDDC) of the Department of 

Defense negotiates rate agreements with car rental companies that are available to Federal travelers 

on official business. Some car rental companies extend those discounts to Federal contractor 

employees. 

(f) Obtaining travel discounts.  

(1) To determine which vendors offer discounts to Government contractors, the Contractor may 

review commercial publications such as the Official Airline guides Official Traveler, Innovata, or 

National Telecommunications. The Contractor may also obtain this information from GSA 

contract Travel Management Centers or the Department of Defense’s Commercial Travel Offices. 

(2) The vendor providing the service may require the Government contractor to furnish a letter 

signed by the Contracting Officer. The following illustrates a standard letter of identification. 

Official Agency Letterhead 

TO: Participating Vendor 

SUBJECT: OFFICIAL TRAVEL OF GOVERNMENT CONTRACTOR 

(FULL NAME OF TRAVELER), the bearer of this letter is an employee of (COMPANY 

NAME) which has a contract with this agency under Government contract (CONTRACT 

NUMBER). During the period of the contract (GIVE DATES), AND WITH THE APPROVAL 

OF THE CONTRACT VENDOR, the employee is eligible and authorized to use available travel 

discount rates in accordance with Government contracts and/or agreements. Government Contract 

City Pair fares are not available to Contractors. 

SIGNATURE, Title and telephone number of Contracting Officer 
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(I.185) DEAR 970.5204-2 Laws, Regulations, and DOE Directives (Dec 2000) 

(a) In performing work under this contract, the Contractor shall comply with the requirements of 

applicable Federal, State, and local laws and regulations (including DOE regulations), unless relief 

has been granted in writing by the appropriate regulatory agency. A List of Applicable Laws and 

regulations (List A) may be appended to this contract for information purposes. Omission of any 

applicable law or regulation from List A does not affect the obligation of the Contractor to comply 

with such law or regulation pursuant to this paragraph. 

(b) In performing work under this contract, the Contractor shall comply with the requirements of those 

Department of Energy directives, or parts thereof, identified in the List of Applicable Directives 

(List B) appended to this contract. Except as otherwise provided for in paragraph (d) of this clause, 

the Contracting Officer may, from time to time and at any time, revise List B by unilateral 

modification to the contract to add, modify, or delete specific requirements. Prior to revising List B, 

the Contracting Officer shall notify the Contractor in writing of the Department’s intent to revise List 

B and provide the Contractor with the opportunity to assess the effect of the Contractor’s compliance 

with the revised list on contract cost and funding, technical performance, and schedule; and identify 

any potential inconsistencies between the revised list and the other terms and conditions of the 

contract. Within 30 days after receipt of the Contracting Officer’s notice, the Contractor shall advise 

the Contracting Officer in writing of the potential impact of the Contractor’s compliance with the 

revised list. Based on the information provided by the Contractor and any other information available, 

the Contracting Officer shall decide whether to revise List B and so advise the Contractor not later 

than 30 days prior to the effective date of the revision of List B. The Contractor and the Contracting 

Officer shall identify and, if appropriate, agree to any changes to other contract terms and conditions, 

including cost and schedule, associated with the revision of List B pursuant to the clause of this 

contract entitled, “Changes.” 

(c) Environmental, safety, and health (ES&H) requirements appropriate for work conducted under this 

contract may be determined by a DOE approved process to evaluate the work and the associated 

hazards and identify an appropriately tailored set of standards, practices, and controls, such as a 

tailoring process included in a DOE approved Safety Management System implemented under the 

clause entitled “Integration of Environment, Safety, and Health into Work Planning and Execution.” 

When such a process is used, the set of tailored (ES&H) requirements, as approved by DOE pursuant 

to the process, shall be incorporated into List B as contract requirements with full force and effect. 

These requirements shall supersede, in whole or in part, the contractual environmental, safety, and 

health requirements previously made applicable to the contract by List B. If the tailored set of 

requirements identifies an alternative requirement varying from an ES&H requirement of an 

applicable law or regulation, the Contractor shall request an exemption or other appropriate 

regulatory relief specified in the regulation. 

(d) Except as otherwise directed by the Contracting Officer, the Contractor shall procure all necessary 

permits or licenses required for the performance of work under this contract. 

(e) Regardless of the performer of the work, the Contractor is responsible for compliance with the 

requirements of this clause. The Contractor is responsible for flowing down the requirements of this 

clause to subcontracts at any tier to the extent necessary to ensure the Contractor’s compliance with 

the requirements. 
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(I.186) DEAR 970.5204-3 Access to and Ownership of Records (Oct 2014) (Deviation) 

(a) Government-owned records. Except as provided in paragraph (b) of this clause, all records acquired 

or generated by the contractor in its performance of this contract, including records series described 

within the contract as Privacy Act systems of records, shall be the property of the Government and 

shall be maintained in accordance with 36 Code of Federal Regulations (CFR), Chapter XII, --

Subchapter B, “Records Management.” The contractor shall ensure records classified as Privacy Act 

system of records are maintained in accordance with FAR 52.224.2 “Privacy Act.” 

(b) Contractor-owned records. The following records are considered the property of the contractor and 

are not within the scope of paragraph (a) of this clause. 

(1) Employment-related records (such as worker’s compensation files; employee relations records, 

records on salary and employee benefits; drug testing records, labor negotiation records; records 

on ethics, employee concerns; records generated during the course of responding to allegations of 

research misconduct; records generated during other employee related investigations conducted 

under an expectation of confidentiality; employee assistance program records; and personnel and 

medical/health related records and similar files), and non-employee patient medical/health-related 

records, except those records described by the contract as being operated and maintained by the 

Contractor in Privacy Act system of records. 

(2) Confidential contractor financial information, internal corporate governance records and 

correspondence between the contractor and other segments of the contractor located away from 

the DOE facility (i.e., the contractor’s corporate headquarters); 

(3) Records relating to any procurement action by the contractor, except for records that under 

48 CFR 970.5232-3 are described as the property of the Government; and 

(4) Legal records, including legal opinions, litigation files, and documents covered by the 

attorney-client and attorney work product privileges; and 

(5) The following categories of records maintained pursuant to the technology transfer clause of this 

contract: 

(i) Executed license agreements, including exhibits or appendices containing information on 

royalties, royalty rates, other financial information, or commercialization plans, and all 

related documents, notes and correspondence. 

(ii) The contractor’s protected Cooperative Research and Development Agreement (CRADA) 

information and appendices to a CRADA that contain licensing terms and conditions, or 

royalty or royalty rate information. 

(iii) Patent, copyright, mask work, and trademark application files and related contractor 

invention disclosures, documents and correspondence, where the contractor has elected rights 

or has permission to assert rights and has not relinquished such rights or turned such rights 

over to the Government. 

(c) Contract completion or termination. Upon contract completion or termination, the contractor shall 

ensure final disposition of all Government-owned records to a Federal Record Center, the National 

Archives and Records Administration, to a successor contractor, its designee, or other destinations, as 

directed by the Contracting Officer. Upon the request of the Government, the contractor shall provide 

either the original contractor-owned records or copies of the records identified in paragraph (b) of this 

clause, to DOE or its designees, including successor contractors. Upon delivery, title to such records 
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shall vest in DOE or its designees, and such records shall be protected in accordance with applicable 

federal laws (including the Privacy Act) as appropriate. If the contractor chooses to provide its 

original contractor-owned records to the Government or its designee, the contractor shall retain future 

rights to access and copy such records as needed. 

(d) Inspection, copying, and audit of records. All records acquired or generated by the Contractor under 

this contract in the possession of the Contractor, including those described at paragraph (b) of this 

clause, shall be subject to inspection, copying, and audit by the Government or its designees at all 

reasonable times, and the Contractor shall afford the Government or its designees reasonable facilities 

for such inspection, copying, and audit; provided, however, that upon request by the Contracting 

Officer, the Contractor shall deliver such records to a location specified by the Contracting Officer for 

inspection, copying, and audit. The Government or its designees shall use such records in accordance 

with applicable federal laws (including the Privacy Act), as appropriate. 

(e) Applicability. This clause applies to all records created, received and maintained by the contractor 

without regard to the date or origination of such records including all records acquired from a 

predecessor contractor. 

(f) Records maintenance and retention. Contractor shall create, maintain, safeguard, and disposition 

records in accordance with 36 Code of Federal Regulations (CFR) Chapter XII, -- Subchapter B, 

“Records Management” and the National Archives and Records Administration (NARA)-approved 

Records Disposition Schedules. Records retention standards are applicable for all classes of records, 

whether or not the records are owned by the Government or the contractor. The Government may 

waive application of the NARA-approved Records Disposition Schedules, if, upon termination or 

completion of the contract, the Government exercises its right under paragraph (c) of this clause to 

obtain copies of records described in paragraph (b) and delivery of records described in paragraph (a) 

of this clause. 

(g) Subcontracts.  

(1) The contractor shall include the requirements of this clause in all subcontracts that contain the 

Radiation Protection and Nuclear Criticality clause at 952.223–72, or whenever an on-site 

subcontract scope of work (i) could result in potential exposure to: A) radioactive materials; B) 

beryllium; or C) asbestos or (ii) involves a risk associated with chronic or acute exposure to toxic 

chemicals or substances or other hazardous materials that can cause adverse health impacts, in 

accordance with 10 CFR part 851. In determining its flow-down responsibilities, the Contractor 

shall include the requirements of this clause in all on-site subcontracts where the scope of work is 

performed in: (A) Radiological Areas and/or Radioactive Materials Areas (as defined at 10 CFR 

835.2); (B) areas where beryllium concentrations exceed or can reasonably be expected to exceed 

action levels specified in 10 CFR 850; (C) an Asbestos Regulated area (as defined at 29 CFR 

1926.1101 or 29 CFR 1910.1001); or (D) a workplace where hazard prevention and abatement 

processes are implemented in compliance with 10 CFR 851.21 to specifically control potential 

exposure to toxic chemicals or substances or other hazardous materials that can cause long term 

health impacts. 

(2) The Contractor may elect to take on the obligations of the provisions of this clause in lieu of the 

subcontractor, and maintain records that would otherwise be maintained by the subcontractor. 
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(I.187) DEAR 970.5215-3 Conditional Payment of Fee, Profit, and Other Incentives— 
 Facility Management Contracts (Aug 2009) – Alt II 

(a) General.  

(1) The payment of earned fee, fixed fee, profit, or share of cost savings under this contract is 

dependent upon—  

(i) The Contractor’s or Contractor employees’ compliance with the terms and conditions of this 

contract relating to environment, safety and health (ES&H), which includes worker safety 

and health (WS&H), including performance under an approved Integrated Safety 

Management System (ISMS); and  

(ii) The Contractor’s or Contractor employees’ compliance with the terms and conditions of this 

contract relating to the safeguarding of Restricted Data and other classified information.  

(2) The ES&H performance requirements of this contract are set forth in its ES&H terms and 

conditions, including the DOE approved contractor ISMS or similar document. Financial 

incentives for timely mission accomplishment or cost effectiveness shall never compromise or 

impede full and effective implementation of the ISMS and full ES&H compliance.  

(3) The performance requirements of this contract relating to the safeguarding of Restricted Data and 

other classified information are set forth in the clauses of this contract entitled, “Security” and 

“Laws, Regulations, and DOE Directives,” as well as in other terms and conditions.  

(4) If the Contractor does not meet the performance requirements of this contract relating to ES&H 

or to the safeguarding of Restricted Data and other classified information during any performance 

evaluation period established under the contract pursuant to the clause of this contract entitled, 

“Total Available Fee: Base Fee Amount and Performance Fee Amount,” otherwise earned fee, 

fixed fee, profit or share of cost savings may be unilaterally reduced by the contracting officer.  

(b) Reduction amount.  

(1) The amount of earned fee, fixed fee, profit, or share of cost savings that may be unilaterally 

reduced will be determined by the severity of the performance failure pursuant to the degrees 

specified in paragraphs (c) and (d) of this clause.  

(2) If a reduction of earned fee, fixed fee, profit, or share of cost savings is warranted, unless 

mitigating factors apply, such reduction shall not be less than 26 percent nor greater than 100 

percent of the amount of earned fee, fixed fee, profit, or the Contractor’s share of cost savings for 

a first degree performance failure, not less than 11 percent nor greater than 25 percent for a 

second degree performance failure, and up to 10 percent for a third degree performance failure.  

(3) In determining the amount of the reduction and the applicability of mitigating factors, the 

contracting officer must consider the Contractor’s overall performance in meeting the ES&H or 

security requirements of the contract. Such consideration must include performance against any 

site specific performance criteria/requirements that provide additional definition, guidance for the 

amount of reduction, or guidance for the applicability of mitigating factors. In all cases, the 

contracting officer must consider mitigating factors that may warrant a reduction below the 

applicable range (see 48 CFR 970.1504-1-2). The mitigating factors include, but are not limited 

to, the following ((v), (vi), (vii) and (viii) apply to ES&H only).  

(i) Degree of control the Contractor had over the event or incident.  
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(ii) Efforts the Contractor had made to anticipate and mitigate the possibility of the event in 

advance.  

(iii) Contractor self-identification and response to the event to mitigate impacts and recurrence.  

(iv) General status (trend and absolute performance) of: ES&H and compliance in related areas; 

or of safeguarding Restricted Data and other classified information and compliance in 

related areas.  

(v) Contractor demonstration to the Contracting Officer’s satisfaction that the principles of 

industrial ES&H standards are routinely practiced (e.g., Voluntary Protection Program, ISO 

14000).  

(vi) Event caused by “Good Samaritan” act by the Contractor (e.g., offsite emergency response).  

(vii) Contractor demonstration that a performance measurement system is routinely used to 

improve and maintain ES&H performance (including effective resource allocation) and to 

support DOE corporate decision-making (e.g., policy, ES&H programs).  

(viii) Contractor demonstration that an Operating Experience and Feedback Program is 

functioning that demonstrably affects continuous improvement in ES&H by use of lessons-

learned and best practices inter- and intra-DOE sites.  

(4) (i) The amount of fee, fixed fee, profit, or share of cost savings that is otherwise earned by a 

contractor during an evaluation period may be reduced in accordance with this clause if it is 

determined that a performance failure warranting a reduction under this clause occurs within 

the evaluation period.  

(ii) The amount of reduction under this clause, in combination with any reduction made under 

any other clause in the contract, shall not exceed the amount of fee, fixed fee, profit, or the 

Contractor’s share of cost savings that is otherwise earned during the evaluation period.  

(iii) For the purposes of this clause, earned fee, fixed fee, profit, or share of cost savings for the 

evaluation period shall mean the amount determined by the Contracting Officer or fee 

determination official as otherwise payable based on the Contractor’s performance during the 

evaluation period. Where the contract provides for financial incentives that extend beyond a 

single evaluation period, this amount shall also include: any provisional amounts determined 

otherwise payable in the evaluation period; and, if provisional payments are not provided for, 

the allocable amount of any incentive determined otherwise payable at the conclusion of a 

subsequent evaluation period. The allocable amount shall be the total amount of the earned 

incentive divided by the number of evaluation periods over which it was earned. 

(iv) The Government will effect the reduction as soon as practicable after the end of the 

evaluation period in which the performance failure occurs. If the Government is not aware of 

the failure, it will effect the reduction as soon as practical after becoming aware. For any 

portion of the reduction requiring an allocation the Government will effect the reduction at 

the end of the evaluation period in which it determines the total amount earned under the 

incentive. If at any time a reduction causes the sum of the payments the Contractor has 

received for fee, fixed fee, profit, or share of cost savings to exceed the sum of fee, fixed fee, 

profit, or share of cost savings the Contractor has earned (provisionally or otherwise), the 

Contractor shall immediately return the excess to the Government. (What the Contractor “has 

earned” reflects any reduction made under this or any other clause of the contract.)  
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(v) At the end of the contract—  

(A) The Government will pay the Contractor the amount by which the sum of fee, fixed fee, 

profit, or share of cost savings the Contractor has earned exceeds the sum of the 

payments the Contractor has received; or  

(B) The Contractor shall return to the Government the amount by which the sum of the 

payments the Contractor has received exceeds the sum of fee, fixed fee, profit, or share of 

cost savings the Contractor has earned. (What the Contractor “has earned” reflects any 

reduction made under this or any other clause of the contract.)  

(c) Environment, Safety and Health (ES&H). Performance failures occur if the Contractor does not 

comply with the contract’s ES&H terms and conditions, including the DOE approved Contractor 

ISMS. The degrees of performance failure under which reductions of earned or fixed fee, profit, or 

share of cost savings will be determined are:  

(1) First Degree: Performance failures that are most adverse to ES&H. Failure to develop and obtain 

required DOE approval of an ISMS is considered first degree. The Government will perform 

necessary review of the ISMS in a timely manner and will not unreasonably withhold approval of 

the Contractor’s ISMS. The following performance failures or performance failures of similar 

import will be considered first degree.  

(i) Type A accident (defined in DOE Order 225.1B, or successor version).  

(ii) Two Second Degree performance failures during an evaluation period.  

(2) Second Degree: Performance failures that are significantly adverse to ES&H. They include 

failures to comply with an approved ISMS that result in an actual injury, exposure, or exceedence 

that occurred or nearly occurred but had minor practical long-term health consequences. They 

also include breakdowns of the Safety Management System. The following performance failures 

or performance failures of similar import will be considered second degree:  

(i) Type B accident (defined in DOE Order 225.1B, or successor version).  

(ii) Non-compliance with an approved ISMS that results in a near miss of a Type A or B 

accident. A near miss is a situation in which an inappropriate action occurs, or a necessary 

action is omitted, but does not result in an adverse effect.  

(iii) Failure to mitigate or notify DOE of an imminent danger situation after discovery, where 

such notification is a requirement of the contract.  

(3) Third Degree: Performance failures that reflect a lack of focus on improving ES&H. They include 

failures to comply with an approved ISMS that result in potential breakdown of the System. The 

following performance failures or performance failures of similar import will be considered third 

degree:  

(i) Failure to implement effective corrective actions to address deficiencies/non-compliances 

documented through: external (e.g., Federal) oversight and/or reported per DOE Order 232.1-

2 requirements; or internal oversight of DOE Order 440.1A requirements.  

(ii) Multiple similar non-compliances identified by external (e.g., Federal) oversight that in 

aggregate indicate a significant programmatic breakdown.  
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(iii) Non-compliances that either have, or may have, significant negative impacts to the worker, 

the public, or the environment or that indicate a significant programmatic breakdown.  

(iv) Failure to notify DOE upon discovery of events or conditions where notification is required 

by the terms and conditions of the contract.  

(d) Safeguarding restricted data and other classified information. Performance failures occur if the 

Contractor does not comply with the terms and conditions of this contract relating to the safeguarding 

of Restricted Data and other classified information. The degrees of performance failure under which 

reductions of fee, profit, or share of cost savings will be determined are as follows:  

(1) First Degree: Performance failures that have been determined, in accordance with applicable law, 

DOE regulation, or directive, to have resulted in, or that can reasonably be expected to result in, 

exceptionally grave damage to the national security. The following are examples of performance 

failures or performance failures of similar import that will be considered first degree:  

(i) Non-compliance with applicable laws, regulations, and DOE directives actually resulting in, 

or creating a risk of, loss, compromise, or unauthorized disclosure of Top Secret Restricted 

Data or other information classified as Top Secret, any classification level of information in a 

Special Access Program (SAP), information identified as sensitive compartmented 

information (SCI), or high risk nuclear weapons-related data.  

(ii) Contractor actions that result in a breakdown of the safeguards and security management 

system that can reasonably be expected to result in the loss, compromise, or unauthorized 

disclosure of Top Secret Restricted Data, or other information classified as Top Secret, any 

classification level of information in a SAP, information identified as SCI, or high risk 

nuclear weapons-related data.  

(iii) Failure to promptly report the loss, compromise, or unauthorized disclosure of Top Secret 

Restricted Data, or other information classified as Top Secret, any classification level of 

information in a SAP, information identified as SCI, or high risk nuclear weapons-related 

data.  

(iv) Failure to timely implement corrective actions stemming from the loss, compromise, or 

unauthorized disclosure of Top Secret Restricted Data or other information classified as Top 

Secret, any classification level of information in a SAP, information identified as SCI, or high 

risk nuclear weapons-related data.  

(2) Second Degree: Performance failures that have been determined, in accordance with applicable 

law, DOE regulation, or directive, to have actually resulted in, or that can reasonably be expected 

to result in, serious damage to the national security. The following are examples of performance 

failures or performance failures of similar import that will be considered second degree:  

(i) Non-compliance with applicable laws, regulations, and DOE directives actually resulting in, 

or creating risk of, loss, compromise, or unauthorized disclosure of Secret Restricted Data or 

other information classified as Secret.  

(ii) Contractor actions that result in a breakdown of the safeguards and security management 

system that can reasonably be expected to result in the loss, compromise, or unauthorized 

disclosure of Secret Restricted Data, or other information classified as Secret.  
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(iii) Failure to promptly report the loss, compromise, or unauthorized disclosure of Restricted 

Data or other classified information regardless of classification (except for information 

covered by paragraph (d)(1)(iii) of this clause).  

(iv) Failure to timely implement corrective actions stemming from the loss, compromise, or 

unauthorized disclosure of Secret Restricted Data or other classified information classified as 

Secret.  

(3) Third Degree: Performance failures that have been determined, in accordance with applicable 

law, regulation, or DOE directive, to have actually resulted in, or that can reasonably be expected 

to result in, undue risk to the common defense and security. In addition, this category includes 

performance failures that result from a lack of Contractor management and/or employee attention 

to the proper safeguarding of Restricted Data and other classified information. These performance 

failures may be indicators of future, more severe performance failures and/or conditions, and if 

identified and corrected early would prevent serious incidents. The following are examples of 

performance failures or performance failures of similar import that will be considered third 

degree:  

(i) Non-compliance with applicable laws, regulations, and DOE directives actually resulting in, 

or creating risk of, loss, compromise, or unauthorized disclosure of Restricted Data or other 

information classified as Confidential. 

(ii) Failure to promptly report alleged or suspected violations of laws, regulations, or directives 

pertaining to the safeguarding of Restricted Data or other classified information.  

(iii) Failure to identify or timely execute corrective actions to mitigate or eliminate identified 

vulnerabilities and reduce residual risk relating to the protection of Restricted Data or other 

classified information in accordance with the Contractor’s Safeguards and Security Plan or 

other security plan, as applicable.  

(iv) Contractor actions that result in performance failures which unto themselves pose minor risk, 

but when viewed in the aggregate indicate degradation in the integrity of the Contractor’s 

safeguards and security management system relating to the protection of Restricted Data and 

other classified information. 

Alternate II (AUG 2009) 

(e) Minimum requirements for specified level of performance. (1) At a minimum the Contractor must 

perform the following— 

(i) The requirements with specific incentives which do not require the achievement of cost 

efficiencies in order to be performed at the level of performance set forth in the Statement of 

Work, Work Authorization Directive, or similar document unless an otherwise minimum level of 

performance has been established in the specific incentive;  

(ii) All of the performance requirements directly related to requirements specifically incentivized 

which do not require the achievement of cost efficiencies in order to be performed at a level of 

performance such that the overall performance of these related requirements is at an acceptable 

level; and  

(iii) All other requirements at a level of performance such that the total performance of the contract is 

not jeopardized.  
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(2) The evaluation of the Contractor’s achievement of the level of performance shall be unilaterally 

determined by the Government. To the extent that the Contractor fails to achieve the minimum 

performance levels specified in the Statement of Work, Work Authorization Directive, or similar 

document, during the performance evaluation period, the DOE Operations/Field Office Manager, or 

designee, may reduce any otherwise earned fee, fixed fee, profit, or shared net savings for the 

performance evaluation period. Such reduction shall not result in the total of earned fee, fixed fee, 

profit, or shared net savings being less than 25 percent of the total available fee amount. Such 25 

percent shall include base fee, if any.  

(f) Minimum requirements for cost performance. (1) Requirements incentivized by other than cost 

incentives must be performed within their specified cost constraint and must not adversely impact the 

costs of performing unrelated activities.  

(2)  The performance of requirements with a specific cost incentive must not adversely impact the 

costs of performing unrelated requirements.  

(3)  The Contractor’s performance within the stipulated cost performance levels for the performance 

evaluation period shall be determined by the Government. To the extent the Contractor fails to 

achieve the stipulated cost performance levels, the DOE Operations/Field Office Manager, or 

designee, may reduce in whole or in part any otherwise earned fee, fixed fee, profit, or shared net 

savings for the performance evaluation period. Such reduction shall not result in the total of 

earned fee, fixed fee, profit or shared net savings being less than 25 percent of the total available 

fee amount. Such 25 percent shall include base fee, if any.  

(I.188) DEAR 970.5217-1 Strategic Partnership Projects Program (Non-DOE Funded 
Work) (Apr 2015) 

(a) Authority to perform Strategic Partnership Projects. Pursuant to the Economy Act of 1932, as 

amended (31 U.S.C. 1535), and the Atomic Energy Act of 1954, as amended (42 U.S.C. 2011 et seq.) 

or other applicable authority, the Contractor may perform work for non-DOE entities (sponsors) on a 

fully reimbursable basis in accordance with this clause. 

(b) Contractor’s implementation. The Contractor must draft, implement, and maintain formal policies, 

practices, and procedures in accordance with this clause, which must be submitted to the Contracting 

Officer for review and approval. 

(c) Conditions of participation in Strategic Partnership Projects’ program. The Contractor: 

(1) Must not perform Strategic Partnership Projects activities that would place it in direct competition 

with the domestic private sector; 

(2) Must not respond to a request for proposals or any other solicitation from another Federal agency 

or non-Federal organization that involves direct comparative competition, either as an offeror, 

team member, or subcontractor to an offeror; however, the Contractor may, following notification 

to the Contracting Officer, respond to Broad Agency Announcements, Financial Assistance 

solicitations, and similar solicitations from another Federal Agency or non-Federal organizations 

when the selection is based on merit or peer review, the work involves basic or applied research 

to further advance scientific knowledge or understanding, and a response does not result in direct, 

comparative competition; 
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(3) Must not commence work on any Strategic Partnership Projects activity until a Strategic 

Partnership Projects proposal package has been approved by the DOE Contracting Officer or 

designated representative; 

(4) Must not incur project costs until receipt of DOE notification that a budgetary resource is 

available for the project, except as provided in 48 CFR 970.5232-6; 

(5) Must ensure that all costs associated with the performance of the work, including specifically all 

DOE direct costs and applicable surcharges, are included in any Strategic Partnership Projects 

proposal; 

(6) Must maintain records for the accumulation of costs and the billing of such work to ensure that 

DOE’s appropriated funds are not used in support of Strategic Partnership Projects activities and 

to provide an accounting of the expenditures to DOE and the sponsor upon request; 

(7) Must perform all Strategic Partnership Projects in accordance with the standards, policies, and 

procedures that apply to performance under this contract, including but not limited to 

environmental, safety and health, security, safeguards and classification procedures, and human 

and animal research regulations; 

(8) May subcontract portion(s) of a Work for Others project; however, the Contractor must select the 

subcontractor and the work to be subcontracted. Any subcontracted work must be in direct 

support of the DOE Contractor’s performance as defined in the DOE approved Strategic 

Partnership Projects proposal package; and, 

(9) Must maintain a summary listing of project information for each active Strategic Partnership 

Projects project, consisting of: 

(i) Sponsoring agency; 

(ii) Total estimated costs; 

(iii) Project title and description; 

(iv) Project point of contact; and, 

(v) Estimated start and completion dates. 

(d) Negotiation and execution of Strategic Partnership Projects agreement.  

(1) When delegated authority by the Contracting Officer, the Contractor may negotiate the terms and 

conditions that will govern the performance of a specific Strategic Partnership Projects project. 

Such terms and conditions must be consistent with the terms, conditions, and requirements of the 

Contractor’s contract with DOE. The Contractor may use DOE-approved contract terms and 

conditions as delineated in DOE Manual 481.1-1A or terms and conditions previously approved 

by the responsible Contracting Officer or authorized designee for agreements with non-Federal 

entities. The Contractor must not hold itself out as representing DOE when negotiating the 

proposed Strategic Partnership Projects agreement. 

(2) The Contractor must submit all Strategic Partnership Projects agreements to the DOE Contracting 

Officer for DOE review and approval. The Contractor may not execute any proposed agreement 

until it has received notice of DOE approval. 
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(e) Preparation of project proposals. When the Contractor proposes to perform Strategic Partnership 

Projects activities pursuant to this clause, it may assist the project sponsor in the preparation of 

project proposal packages including the preparation of cost estimates. 

(f) Strategic Partnership Projects appraisals. DOE may conduct periodic appraisals of the Contractor’s 

compliance with its Strategic Partnership Projects Program policies, practices and procedures. 

The Contractor must provide facilities and other support in conjunction with such appraisals as 

directed by the Contracting Officer or authorized designee. 

(g) Annual Strategic Partnership Projects report. The Contractor must provide assistance as required by 

the Contracting Officer or authorized designee in the preparation of a DOE Annual Summary Report 

of Strategic Partnership Projects Activities under the contract. 

(I.189) DEAR 970.5223-1 Integration of Environment, Safety, and Health into Work 
Planning (Dec 2000) 

(a) For the purposes of this clause, 

(1) Safety encompasses environment, safety and health, including pollution prevention and waste 

minimization; and 

(2) Employees include subcontractor employees. 

(b) In performing work under this contract, the Contractor shall perform work safely, in a manner that 

ensures adequate protection for employees, the public, and the environment, and shall be accountable 

for the safe performance of work. The Contractor shall exercise a degree of care commensurate with 

the work and the associated hazards. The Contractor shall ensure that management of environment, 

safety and health (ES&H) functions and activities becomes an integral but visible part of the 

Contractor’s work planning and execution processes. The Contractor shall, in the performance of 

work, ensure that: 

(1) Line management is responsible for the protection of employees, the public, and the 

environment. Line management includes those Contractor and subcontractor employees 

managing or supervising employees performing work. 

(2) Clear and unambiguous lines of authority and responsibility for ensuring ES&H are established 

and maintained at all organizational levels. 

(3) Personnel possess the experience, knowledge, skills, and abilities that are necessary to discharge 

their responsibilities. 

(4) Resources are effectively allocated to address ES&H, programmatic, and operational 

considerations. Protecting employees, the public, and the environment is a priority whenever 

activities are planned and performed. 

(5) Before work is performed, the associated hazards are evaluated and an agreed-upon set of ES&H 

standards and requirements are established which, if properly implemented, provide adequate 

assurance that employees, the public, and the environment are protected from adverse 

consequences. 

(6) Administrative and engineering controls to prevent and mitigate hazards are tailored to the work 

being performed and associated hazards. Emphasis should be on designing the work and/or 
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controls to reduce or eliminate the hazards and to prevent accidents and unplanned releases and 

exposures. 

(7) The conditions and requirements to be satisfied for operations to be initiated and conducted are 

established and agreed-upon by DOE and the Contractor. These agreed-upon conditions and 

requirements are requirements of the contract and binding upon the Contractor. The extent of 

documentation and level of authority for agreement shall be tailored to the complexity and 

hazards associated with the work and shall be established in a Safety Management System. 

(c) The Contractor shall manage and perform work in accordance with a documented Safety 

Management System (System) that fulfills all conditions in paragraph (b) of this clause at a minimum. 

Documentation of the System shall describe how the Contractor will: 

(1) Define the scope of work; 

(2) Identify and analyze hazards associated with the work; 

(3) Develop and implement hazard controls; 

(4) Perform work within controls; and 

(5) Provide feedback on adequacy of controls and continue to improve safety management. 

(d) The System shall describe how the Contractor will establish, document, and implement safety 

performance objectives, performance measures, and commitments in response to DOE program and 

budget execution guidance while maintaining the integrity of the System. The System shall also 

describe how the Contractor will measure system effectiveness. 

(e) The Contractor shall submit to the Contracting Officer documentation of its System for review and 

approval. Dates for submittal, discussions, and revisions to the System will be established by the 

Contracting Officer. Guidance on the preparation, content, review, and approval of the System will be 

provided by the Contracting Officer. On an annual basis, the Contractor shall review and update, for 

DOE approval, its safety performance objectives, performance measures, and commitments consistent 

with and in response to DOE’s program and budget execution guidance and direction. Resources shall 

be identified and allocated to meet the safety objectives and performance commitments as well as 

maintain the integrity of the entire System. Accordingly, the System shall be integrated with the 

Contractor’s business processes for work planning, budgeting, authorization, execution, and change 

control. 

(f) The Contractor shall comply with, and assist the Department of Energy in complying with, ES&H 

requirements of all applicable laws and regulations, and applicable directives identified in the clause 

of this contract entitled “Laws, Regulations, and DOE Directives.” The Contractor shall cooperate 

with Federal and non-Federal agencies having jurisdiction over ES&H matters under this contract. 

(g) The Contractor shall promptly evaluate and resolve any noncompliance with applicable ES&H 

requirements and the System. If the Contractor fails to provide resolution or if, at any time, the 

Contractor’s acts or failure to act causes substantial harm or an imminent danger to the environment 

or health and safety of employees or the public, the Contracting Officer may issue an order stopping 

work in whole or in part. Any stop work order issued by a contracting officer under this clause 

(or issued by the Contractor to a subcontractor in accordance with paragraph (i) of this clause) shall 

be without prejudice to any other legal or contractual rights of the Government. In the event that the 

Contracting Officer issues a stop work order, an order authorizing the resumption of the work may be 

issued at the discretion of the Contracting Officer. The Contractor shall not be entitled to an extension 
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of time or additional fee or damages by reason of, or in connection with, any work stoppage ordered 

in accordance with this clause. 

(h) Regardless of the performer of the work, the Contractor is responsible for compliance with the ES&H 

requirements applicable to this contract. The Contractor is responsible for flowing down the ES&H 

requirements applicable to this contract to subcontracts at any tier to the extent necessary to ensure 

the Contractor’s compliance with the requirements. 

(i) The Contractor shall include a clause substantially the same as this clause in subcontracts involving 

complex or hazardous work on site at a DOE-owned or-leased facility. Such subcontracts shall 

provide for the right to stop work under the conditions described in paragraph (f) of this clause. 

Depending on the complexity and hazards associated with the work, the Contractor may choose not to 

require the subcontractor to submit a Safety Management System for the Contractor’s review and 

approval. 

(I.190) DEAR 970.5227-1 Rights in Data-Facilities (Dec 2000) 

(a) Definitions.  

(1) Computer data bases, as used in this clause, means a collection of data in a form capable of, and 

for the purpose of, being stored in, processed, and operated on by a computer. The term does not 

include computer software. 

(2) Computer software, as used in this clause, means (i) computer programs which are data 

comprising a series of instructions, rules, routines, or statements, regardless of the media in which 

recorded, that allow or cause a computer to perform a specific operation or series of operations 

and (ii) data comprising source code listings, design details, algorithms, processes, flow charts, 

formulae, and related material that would enable the computer program to be produced, created, 

or compiled. The term does not include computer data bases. 

(3) Data, as used in this clause, means recorded information, regardless of form or the media on 

which it may be recorded. The term includes technical data and computer software. The term 

“data” does not include data incidental to the administration of this contract, such as financial, 

administrative, cost and pricing, or management information. 

(4) Limited rights data, as used in this clause, means data, other than computer software, developed 

at private expense that embody trade secrets or are commercial or financial and confidential or 

privileged. The Government’s rights to use, duplicate, or disclose limited rights data are as set 

forth in the Limited Rights Notice of subparagraph (e) of this clause. 

(5) Restricted computer software, as used in this clause, means computer software developed at 

private expense and that is a trade secret; is commercial or financial and is confidential or 

privileged; or is published copyrighted computer software, including minor modifications of any 

such computer software. The Government’s rights to use, duplicate, or disclose restricted 

computer software are as set forth in the Restricted Rights Notice of paragraph (f) of this clause. 

(6) Technical data, as used in this clause, means recorded data, regardless of form or characteristic, 

that are of a scientific or technical nature. Technical data does not include computer software, but 

does include manuals and instructional materials and technical data formatted as a computer data 

base. 

(7) Unlimited rights, as used in this clause, means the right of the Government to use, disclose, 

reproduce, prepare derivative works, distribute copies to the public, including by electronic 
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means, and perform publicly and display publicly, in any manner, including by electronic means, 

and for any purpose whatsoever, and to have or permit others to do so. 

(b) Allocation of Rights.  

(1) The Government shall have: 

(i) Ownership of all technical data and computer software first produced in the performance of 

this Contract; 

(ii) Unlimited rights in technical data and computer software specifically used in the performance 

of this Contract, except as provided herein regarding copyright, limited rights data, or 

restricted computer software, or except for other data specifically protected by statute for a 

period of time or, where, approved by DOE, appropriate instances of the DOE Strategic 

Partnership Projects Program; 

(iii) The right to inspect technical data and computer software first produced or specifically used 

in the performance of this Contract at all reasonable times. The Contractor shall make 

available all necessary facilities to allow DOE personnel to perform such inspection; 

(iv) The right to have all technical data and computer software first produced or specifically used 

in the performance of this Contract delivered to the Government or otherwise disposed of by 

the Contractor, either as the contracting officer may from time to time direct during the 

progress of the work or in any event as the contracting officer shall direct upon completion or 

termination of this Contract. The Contractor agrees to leave a copy of such data at the facility 

or plant to which such data relate, and to make available for access or to deliver to the 

Government such data upon request by the contracting officer. If such data are limited rights 

data or restricted computer software, the rights of the Government in such data shall be 

governed solely by the provisions of paragraph (e) of this clause (“Rights in Limited Rights 

Data”) or paragraph (f) of this clause (“Rights in Restricted Computer Software”); and 

(v) The right to remove, cancel, correct, or ignore any markings not authorized by the terms of 

this Contract on any data furnished hereunder if, in response to a written inquiry by DOE 

concerning the propriety of the markings, the Contractor fails to respond thereto within 60 

days or fails to substantiate the propriety of the markings. In either case DOE will notify the 

Contractor of the action taken. 

(2) The Contractor shall have: 

(i) The right to withhold limited rights data and restricted computer software unless otherwise 

provided in accordance with the provisions of this clause; and 

(ii) The right to use for its private purposes, subject to patent, security or other provisions of this 

Contract, data it first produces in the performance of this Contract, except for data in DOE’s 

Uranium Enrichment Technology, including diffusion, centrifuge, and atomic vapor laser 

isotope separation, provided the data requirements of this Contract have been met as of the 

date of the private use of such data. 

(3) The Contractor agrees that for limited rights data or restricted computer software or other 

technical, business or financial data in the form of recorded information which it receives from, 

or is given access to by, DOE or a third party, including a DOE Contractor or subcontractor, and 

for technical data or computer software it first produces under this Contract which is authorized 
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to be marked by DOE, the Contractor shall treat such data in accordance with any restrictive 

legend contained thereon. 

(c) Copyrighted Material.  

(1) The Contractor shall not, without prior written authorization of the Patent Counsel, assert 

copyright in any technical data or computer software first produced in the performance of this 

contract. To the extent such authorization is granted, the Government reserves for itself and 

others acting on its behalf, a nonexclusive, paid-up, irrevocable, world-wide license for 

Governmental purposes to publish, distribute, translate, duplicate, exhibit, and perform any such 

data copyrighted by the Contractor. 

(2) The Contractor agrees not to include in the technical data or computer software delivered under 

the contract any material copyrighted by the Contractor and not to knowingly include any 

material copyrighted by others without first granting or obtaining at no cost a license therein for 

the benefit of the Government of the same scope as set forth in paragraph (c)(1) of this clause. If 

the Contractor believes that such copyrighted material for which the license cannot be obtained 

must be included in the technical data or computer software to be delivered, rather than merely 

incorporated therein by reference, the Contractor shall obtain the written authorization of the 

contracting officer to include such material in the technical data or computer software prior to its 

delivery. 

(d) Subcontracting.  

(1) Unless otherwise directed by the contracting officer, the Contractor agrees to use in subcontracts 

in which technical data or computer software is expected to be produced or in subcontracts for 

supplies that contain a requirement for production or delivery of data in accordance with the 

policy and procedures of 48 CFR Subpart 27.4 as supplemented by 48 CFR 927.401 through 

927.409, the clause entitled, “Rights in Data-General” at 48 CFR 52.227-14 modified in 

accordance with 927.409(a) and including Alternate V. Alternates II through IV of that clause 

may be included as appropriate with the prior approval of DOE Patent Counsel, and the 

Contractor shall not acquire rights in a subcontractor’s limited rights data or restricted computer 

software, except through the use of Alternates II or III, respectively, without the prior approval of 

DOE Patent Counsel. The clause at 48 CFR 52.227-16, Additional Data Requirements, shall be 

included in subcontracts in accordance with DEAR 927.409(h). The contractor shall use instead 

the Rights in Data-Facilities clause at 48 CFR 970.5227-1 in subcontracts, including subcontracts 

for related support services, involving the design or operation of any plants or facilities or 

specially designed equipment for such plants or facilities that are managed or operated under its 

contract with DOE. 

(2) It is the responsibility of the Contractor to obtain from its subcontractors technical data and 

computer software and rights therein, on behalf of the Government, necessary to fulfill the 

Contractor’s obligations to the Government with respect to such data. In the event of refusal by a 

subcontractor to accept a clause affording the Government such rights, the Contractor shall: 

(i) Promptly submit written notice to the contracting officer setting forth reasons or the 

subcontractor’s refusal and other pertinent information which may expedite disposition of the 

matter, and 

(ii) Not proceed with the subcontract without the written authorization of the contracting officer. 
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(3) Neither the Contractor nor higher-tier subcontractors shall use their power to award subcontracts 

as economic leverage to acquire rights in a subcontractor’s limited rights data or restricted 

computer software for their private use. 

(e) Rights in Limited Rights Data. Except as may be otherwise specified in this Contract as data which 

are not subject to this paragraph, the Contractor agrees to and does hereby grant to the Government an 

irrevocable, nonexclusive, paid-up license by or for the Government, in any limited rights data of the 

Contractor specifically used in the performance of this Contract, provided, however, that to the extent 

that any limited rights data when furnished or delivered is specifically identified by the Contractor at 

the time of initial delivery to the Government or a representative of the Government, such data shall 

not be used within or outside the Government except as provided in the “Limited Rights Notice” set 

forth. All such limited rights data shall be marked with the following “Limited Rights Notice”: 

Limited Rights Notice 

These data contain “limited rights data,” furnished under Contract No. ________ with the United 

States Department of Energy which may be duplicated and used by the Government with the 

express limitations that the “limited rights data” may not be disclosed outside the Government or be 

used for purposes of manufacture without prior permission of the Contractor, except that further 

disclosure or use may be made solely for the following purposes: 

(1) Use (except for manufacture) by support services contractors within the scope of their 

contracts; 

(2) This “limited rights data” may be disclosed for evaluation purposes under the restriction that 

the “limited rights data” be retained in confidence and not be further disclosed; 

(3) This “limited rights data” may be disclosed to other contractors participating in the 

Government’s program of which this Contract is a part for information or use (except for 

manufacture) in connection with the work performed under their contracts and under the 

restriction that the “limited rights data” be retained in confidence and not be further disclosed; 

(4) This “limited rights data” may be used by the Government or others on its behalf for emergency 

repair or overhaul work under the restriction that the “limited rights data” be retained in 

confidence and not be further disclosed; and 

(5) Release to a foreign government, or instrumentality thereof, as the interests of the United States 

Government may require, for information or evaluation, or for emergency repair or overhaul 

work by such government. This Notice shall be marked on any reproduction of this data in 

whole or in part. 

(End of notice) 

(f) Rights in restricted computer software.  

(1) Except as may be otherwise specified in this Contract as data which are not subject to this 

paragraph, the Contractor agrees to and does hereby grant to the Government an irrevocable, 

nonexclusive, paid-up, license by or for the Government, in any restricted computer software of 

the Contractor specifically used in the performance of this Contract, provided, however, that to 

the extent that any restricted computer software when furnished or delivered is specifically 

identified by the Contractor at the time of initial delivery to the Government or a representative of 

the Government, such data shall not be used within or outside the Government except as provided 
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in the “Restricted Rights Notice” set forth below. All such restricted computer software shall be 

marked with the following “Restricted Rights Notice”: 

Restricted Rights Notice-Long Form 

(a) This computer software is submitted with restricted rights under Department of Energy 

Contract No. _______. It may not be used, reproduced, or disclosed by the Government 

except as provided in paragraph (b) of this notice. 

(b) This computer software may be: 

(1) Used or copied for use in or with the computer or computers for which it was acquired, 

including use at any Government installation to which such computer or computers may 

be transferred; 

(2) Used, copied for use, in a backup or replacement computer if any computer for which it 

was acquired is inoperative or is replaced; 

(3) Reproduced for safekeeping (archives) or backup purposes; 

(4) Modified, adapted, or combined with other computer software, provided that only the 

portions of the derivative software consisting of the restricted computer software are to 

be made subject to the same restricted rights; and 

(5) Disclosed to and reproduced for use by contractors under a service contract (of the type 

defined in 48 CFR 37.101) in accordance with subparagraphs (b)(1) through (4) of this 

Notice, provided the Government makes such disclosure or reproduction subject to these 

restricted rights. 

(c) Notwithstanding the foregoing, if this computer software has been published under copyright, 

it is licensed to the Government, without disclosure prohibitions, with the rights set forth in 

the restricted rights notice above. 

(d) This Notice shall be marked on any reproduction of this computer software, in whole or in 

part. 

(End of notice) 

(2) Where it is impractical to include the Restricted Rights Notice on restricted computer software, 

the following short-form Notice may be used. 

Restricted Rights Notice—Short Form 

Use, reproduction, or disclosure is subject to restrictions set forth in the Long Form Notice of 

DOE Contract No. _______ with (name of Contractor). 

(End of notice) 

(3) If the software is embedded, or if it is commercially impractical to mark it with human readable 

text, then the symbol R and the clause date (mo/yr), in brackets or a box, a [R-mo/yr], may be 

used. This will be read to mean restricted computer software, subject to the rights of the 

Government as described in the Long Form Notice, in effect as of the date indicated next to the 

symbol. The symbol shall not be used to mark human readable material. In the event this Contract 
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contains any variation to the rights in the Long Form Notice, then the contract number must also 

be cited. 

(4) If restricted computer software is delivered with the copyright notice of 17 U.S.C. 401, the 

software will be presumed to be published copyrighted computer software licensed to the 

Government without disclosure prohibitions and with unlimited rights, unless the Contractor 

includes the following statement with such copyright notice “Unpublished-rights reserved under 

the Copyright Laws of the United States.” 

(g) Relationship to patents. Nothing contained in this clause creates or is intended to imply a license to 

the Government in any patent or is intended to be construed as affecting the scope of any licenses or 

other rights otherwise granted to the Government under any patent. 

(I.191) DEAR 970.5227-6 Patent Indemnity Subcontracts (Dec 2000) 

Except as otherwise authorized by the Contracting Officer, the Contractor shall obtain indemnification of 

the Government and its officers, agents, and employees against liability, including costs, for infringement 

of any United States patent (except a patent issued upon an application that is now or may hereafter be 

withheld from issue pursuant to a secrecy order by the Government) from Contractor’s subcontractors for 

any contract work subcontracted in accordance with FAR 48 CFR 52.227-3. 

(I.192) DEAR 970.5229-1 State and Local Taxes (Dec 2000) 

(a) The Contractor agrees to notify the Contracting Officer of any State or local tax, fee, or charge levied 

or purported to be levied on or collected from the Contractor with respect to the contract work, any 

transaction thereunder, or property in the custody or control of the Contractor and constituting an 

allowable item of cost if due and payable, but which the Contractor has reason to believe, or the 

Contracting Officer has advised the Contractor, is or may be inapplicable or invalid; and the 

Contractor further agrees to refrain from paying any such tax, fee, or charge unless authorized in 

writing by the Contracting Officer. Any State or local tax, fee, or charge paid with the approval of the 

Contracting Officer or on the basis of advice from the Contracting Officer that such tax, fee, or charge 

is applicable and valid, and which would otherwise be an allowable item of cost, shall not be 

disallowed as an item of cost by reason of any subsequent ruling or determination that such tax, fee, 

or charge was in fact inapplicable or invalid. 

(b) The Contractor agrees to take such action as may be required or approved by the Contracting Officer 

to cause any State or local tax, fee, or charge which would be an allowable cost to be paid under 

protest; and to take such action as may be required or approved by the Contracting Officer to seek 

recovery of any payments made, including assignment to the Government or its designee of all rights 

to an abatement or refund thereof, and granting permission for the Government to join with the 

Contractor in any proceedings for the recovery thereof or to sue for recovery in the name of the 

Contractor. If the Contracting Officer directs the Contractor to institute litigation to enjoin the 

collection of or to recover payment of any such tax, fee, or charge referred to above, or if a claim or 

suit is filed against the Contractor for a tax, fee, or charge it has refrained from paying in accordance 

with this clause, the procedures and requirements of the clause entitled “Insurance—Litigation and 

Claims” shall apply and the costs and expenses incurred by the Contractor shall be allowable items of 

costs, as provided in this contract, together with the amount of any judgment rendered against the 

Contractor. 
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(c) The Government shall hold the Contractor harmless from penalties and interest incurred through 

compliance with this clause. All recoveries or credits in respect of the foregoing taxes, fees, and 

charges (including interest) shall inure to and be for the sole benefit of the Government. 

(I.193) DEAR 970.5232-3 Accounts, Records, and Inspections (Dec 2010) – Alt I 

(a) Accounts. The Contractor shall maintain a separate and distinct set of accounts, records, documents, 

and other evidence showing and supporting: all allowable costs incurred; collections accruing to the 

Contractor in connection with the work under this contract, other applicable credits, negotiated fixed 

amounts, and fee accruals under this contract; and the receipt, use, and disposition of all Government 

property coming into the possession of the Contractor under this contract. The system of accounts 

employed by the Contractor shall be satisfactory to DOE and in accordance with generally accepted 

accounting principles consistently applied.  

(b) Inspection and audit of accounts and records. All books of account and records relating to this 

contract shall be subject to inspection and audit by DOE or its designees in accordance with the 

provisions of Clause 970.5204-3, Access to and ownership of records, at all reasonable times, before 

and during the period of retention provided for in paragraph (d) of this clause, and the Contractor 

shall afford DOE proper facilities for such inspection and audit. 

(c) Audit of subcontractors’ records. The Contractor also agrees, with respect to any subcontracts 

(including fixed-price or unit-price subcontracts or purchase orders) where, under the terms of the 

subcontract, costs incurred are a factor in determining the amount payable to the subcontractor of any 

tier, to either conduct an audit of the subcontractor’s costs or arrange for such an audit to be 

performed by the cognizant government audit agency through the Contracting Officer.  

(d) Disposition of records. Except as agreed upon by the Government and the Contractor, all financial 

and cost reports, books of account and supporting documents, system files, data bases, and other data 

evidencing costs allowable, collections accruing to the Contractor in connection with the work under 

this contract, other applicable credits, and fee accruals under this contract, shall be the property of the 

Government, and shall be delivered to the Government or otherwise disposed of by the Contractor 

either as the Contracting Officer may from time to time direct during the progress of the work or, in 

any event, as the Contracting Officer shall direct upon completion or termination of this contract and 

final audit of accounts hereunder. Except as otherwise provided in this contract, including provisions 

of Clause 970.5204-3, Access to and Ownership of Records, all other records in the possession of the 

Contractor relating to this contract shall be preserved by the Contractor for a period of three years 

after final payment under this contract or otherwise disposed of in such manner as may be agreed 

upon by the Government and the Contractor.  

(e) Reports. The Contractor shall furnish such progress reports and schedules, financial and cost reports, 

and other reports concerning the work under this contract as the Contracting Officer may from time to 

time require.  

(f) Inspections. The DOE shall have the right to inspect the work and activities of the Contractor under 

this contract at such time and in such manner as it shall deem appropriate.  

(g) Subcontracts. The Contractor further agrees to require the inclusion of provisions similar to those in 

paragraphs (a) through (g) and paragraph (h) of this clause in all subcontracts (including fixed-price 

or unit-price subcontracts or purchase orders) of any tier entered into hereunder where, under the 

terms of the subcontract, costs incurred are a factor in determining the amount payable to the 

subcontractor.  
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(h) Comptroller general.  

(1) The Comptroller General of the United States, or an authorized representative, shall have access 

to and the right to examine any of the contractor’s or subcontractor’s directly pertinent records 

involving transactions related to this contract or a subcontract hereunder and to interview any 

current employee regarding such transactions.  

(2) This paragraph may not be construed to require the Contractor or subcontractor to create or 

maintain any record that the Contractor or subcontractor does not maintain in the ordinary course 

of business or pursuant to a provision of law.  

(3) Nothing in this contract shall be deemed to preclude an audit by the Government Accountability 

Office of any transaction under this contract. 

(i) Internal audit. The Contractor agrees to design and maintain an internal audit plan and an internal 

audit organization. 

(1) Upon contract award, the exercise of any contract option, or the extension of the contract, the 

Contractor must submit to the Contracting Officer for approval an Internal Audit Implementation 

Design to include the overall strategy for internal audits. The Audit Implementation Design must 

describe— 

(i) The internal audit organization’s placement within the Contractor’s organization and its 

reporting requirements; 

(ii) The audit organization’s size and the experience and educational standards of its staff; 

(iii) The audit organization’s relationship to the corporate entities of the Contractor; 

(iv) The standards to be used in conducting the internal audits; 

(v) The overall internal audit strategy of this contract, considering particularly the method of 

auditing costs incurred in the performance of the contract; 

(vi) The intended use of external audit resources; 

(vii) The plan for audit of subcontracts, both pre-award and post-award; and 

(viii) The schedule for peer review of internal audits by other contractor internal audit 

organizations, or other independent third party audit entities approved by the DOE 

Contracting Officer. 

(2) By each January 31 of the contract performance period, the Contractor must submit an annual 

audit report, providing a summary of the audit activities undertaken during the previous fiscal 

year. That report shall reflect the results of the internal audits during the previous fiscal year and 

the actions to be taken to resolve weaknesses identified in the contractor’s system of business, 

financial, or management controls. 

(3) By each June 30 of the contract performance period, the Contractor must submit to the 

Contracting Officer an annual audit plan for the activities to be undertaken by the internal audit 

organization during the next fiscal year that is designed to test the costs incurred and contractor 

management systems described in the internal audit design. 
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(4) The Contracting Officer may require revisions to documents submitted under paragraphs (i)(1), 

(i)(2), and (i)(3) of this clause, including the design plan for the internal audits, the annual report, 

and the annual internal audits. 

(j) Remedies. The Contracting Officer, where he or she deems it appropriate, may: Impose a penalty 

under 48 CFR 970.5242-1, Penalties for Unallowable Costs; require a refund; reduce the contractor’s 

otherwise earned fee; and take such other action as authorized in law, regulation, or this contract. 

(I.194) DEAR 970.5232-6 Strategic Partnership Project Funding Authorization 
(Apr 2015) 

Any uncollectible receivables resulting from the Contractor utilizing contractor corporate funding for 

reimbursable work shall be the responsibility of the Contractor, and the United States Government shall 

have no liability to the Contractor for the Contractor’s uncollected receivables. The Contractor is 

permitted to provide advance payment utilizing contractor corporate funds for reimbursable work to be 

performed by the Contractor for a non-Federal entity in instances where advance payment from that entity 

is required under the Laws, regulations, and DOE directives clause of this contract and such advance 

cannot be obtained. The Contractor is also permitted to provide advance payment utilizing contractor 

corporate funds to continue reimbursable work to be performed by the Contractor for a Federal entity 

when the term or the funds on a Federal interagency agreement required under the Laws, regulations, and 

DOE directives clause of this contract have elapsed. The Contractor’s utilization of contractor corporate 

funds does not relieve the Contractor of its responsibility to comply with all requirements for Strategic 

Partnership Projects applicable to this contract. 

(I.195) DEAR 970.5242-1 Penalties for Unallowable Costs (May 2014) 

(a) Contractors which include unallowable cost in a submission for settlement for cost incurred, may be 

subject to penalties. 

(b) If, during the review of a submission for settlement of cost incurred, the Contracting Officer 

determines that the submission contains an expressly unallowable cost or a cost determined to be 

unallowable prior to the submission, the Contracting Officer shall assess a penalty. 

(c) Unallowable costs are either expressly unallowable or determined unallowable. 

(1) An expressly unallowable cost is a particular item or type of cost which, under the express 

provisions of an applicable law, regulation, or this contract, is specifically named and stated to be 

unallowable. 

(2) A cost determined unallowable is one which, for that Contractor— 

(i) Was subject to a Contracting Officer’s final decision and not appealed; 

(ii) The Civilian Board of Contract Appeals or a court has previously ruled as unallowable; or 

(iii) Was mutually agreed to be unallowable. 

(d) If the Contracting Officer determines that a cost submitted by the Contractor in its submission for 

settlement of cost incurred is— 

(1) Expressly unallowable, then the Contracting Officer shall assess a penalty in an amount equal to 

the disallowed cost allocated to this contract plus interest on the paid portion of the disallowed 
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cost. Interest shall be computed from the date of overpayment to the date of repayment using the 

interest rate specified by the Secretary of the Treasury pursuant to Pub. L. 92-41 (85 Stat. 97); or 

(2) Determined unallowable, then the Contracting Officer shall assess a penalty in an amount equal 

to two times the amount of the disallowed cost allocated to this contract. 

(e) The Contracting Officer may waive the penalty provisions when— 

(1) The Contractor withdraws the submission before the formal initiation of an audit of the 

submission and submits a revised submission; 

(2) The amount of the unallowable costs allocated to covered contracts is $10,000 or less; or 

(3) The Contractor demonstrates to the Contracting Officer’s satisfaction that— 

(i) It has established appropriate policies, personnel training, and an internal control and review 

system that provides assurances that unallowable costs subject to penalties are precluded 

from the Contractor’s submission for settlement of costs; and 

(ii) The unallowable costs subject to the penalty were inadvertently incorporated into the 

submission. 


